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FOREWORD 


The purpose of this symposium is not to investigate all the details of the present 


law of marriage and divorce, but to attempt a re-examination of some of those basic 


concepts which now underlie this jurisprudence and to consider some proposed 


reforms which, although perhaps too drastic for immediate adoption generally, may 
contain the principles which in not too many years may be guiding and shaping our 
approach and philosophy in reworking this law. 

In a sense, a study of divorce is fragmentary and illusory unless it includes the 
entire law of marriage and in particular the laws governing the formulation of the 
marriage contract and status. Obviously, if only we could, by guiding and con- 
trolling those about to enter into marriage, eliminate many unsuitable unions, we 
would at the same time be preventing a large amount of marital discord and many 
divorce actions. Better informed and better enforced legislation, strictly regulating 
who may marry, may therefore be desirable. This legislation might, however, 
create other social problems through increasing non-marital liaisons and even at 
best could never function so perfectly so as to eliminate all marital conflicts, some 
of which undoubtedly arise from changes and developments in the parties them- 
selves and their environment occurring after the marriage ceremony. 

As in the case of crime, so in the case of broken homes a powerful argument 
can be made that if we would cure substantially such widespread and deeply rooted 
social evils that underlie our society as poverty, war, and physicial and mental 
disturbances, most of our family ills would doubtless disappear. Unfortunately, 
the likelihood of this happening very soon to a sufficient degree is too small to 
warrant our neglecting a concurrent primary attack on many of the distressing 
symptoms of marital problems. 

The lawyer certainly should be both uneasy and humble as he contemplates his 
contemporary role and function in marital problems and divorces. His uneasiness 
stems from a realization of the superficial and even cynical, if not hypocritical, 
manner in which many courts and his colleagues, perhaps only reflecting the mores 
of their communities, function when cailed upon for help in these matters. His 
uneasiness must be intensified when he comprehends the way in which courts and 
lawyers often consciously appear to ignore all but what are the most trivial aspects 
of the difficult questions here raised. Perhaps he asks himself whether the lawyer 


has any real role here, and if so, what it is. Humility results as he appreciates all 
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too quickly his inability, through lack of training and of knowledge, to cope with 
the questions arising, even if he wishes to do so. No one would assert, I believe, 
that, generally speaking, our law schools, or the leaders of the bar, or the best minds 
of the legal profession have devoted anywhere near as much of their time and 
talents to working out solutions for these problems as they have in the last century 
to the legal questions resulting from increased taxation, government control of 
business, and the financing of operations of corporate and other forms of business 
enterprises. Yet we face in the law of marriage and divorce issues critical for our 
society and for all societies. 

As in the criminal law field, one still unsolved problem in family law to which 
lawyers might contribute much is how the techniques and knowledge of sciences 
and disciplines other than law can best be brought to bear on marital troubles 
within a suitable legal framework whenever the family is in or near our courts. 
The social caseworker, the clergyman, the physician, the psychiatrist, the marriage 
counselor, and others undoubtedly have much to offer the family and the courts 
in handling family troubles. Perhaps they may even to a large extent eventually 
displace the lawyer here, unless the bar changes many of its present attitudes. Yet 
these specialists are still far from having such skills and exact knowledge in this 
subject as will result in their agreeing upon and setting forth concrete detailed 
proposals promising the solution of the marital problems which now face our courts. 
In fact, today sufficiently trained personnel are not available nor do sufficient 
facilities exist for the training of such personnel, assuming that our courts desired 
to utilize their services. Moreover, the lawyers willing and eager for the help of these 
other disciplines in improving family law cannot ignore the many serious difficulties 
that must be faced in utilizing in our law the frequently still tentative if not 
argumentative ideas of many of them. In this respect and others, our adversary 
system, however well it may work in other civil and criminal court cases, par- 
ticularly where the litigation involves property, appears unsuitable for handling 
divorce and other family conflicts. One promising solution, perhaps, is the unified, 
specialized family court. 

Whatever our solution, it is quite possible that the time has or shortly will come 
when the legislature may be wise to reorganize this entire legal pattern. Perhaps, 
instead of attempting to accomplish this difficult task itself in a piecemeal, patchwork 
fashion, subject to the pressures of powerful prejudices and organized minorities, the 
legislature might do well to give the courts themselves, by rules of court, the 


powers needed to reorganize and to reshape, in cooperation with appropriate special 


ists in other fields, the law of the family and of marriage and divorce. 
Roperr Kramer. 





TRENDS IN MARRIAGE AND DIVORCE LAW 
OF WESTERN COUNTRIES* 


Max RHEINSTEINt 


In a world of profound and accelerating change, the insutution of marriage has 
been standing out as a pillar of stability. Yet, it has not remained completely un- 
affected and those changes which have occurred have been reflected in the legal 


rules which have grown up to guarantee and regulate the institution. The social 


and legal phenomena which have appeared in the course of this process have varied 


not only between different countries, but even between the states of our own nation. 
If we analyze these differences from a long-range point of view, we can find that 
they reflect two major trends, which are related to each other, viz., those of seculari- 
zation and liberalization. These trends have not been operative everywhere with 
equal strength and they have hardly anywhere been unopposed. From this inter- 
play of forces there have emerged varying compromises, often of an uneasy and 
unstable nature. 

There are -several countries in which, in accordance with the once universal 
rule, marriage is sull treated as indissoluble in any way other than death, which 
means, in other words, that the institution of divorce does not exist. Thus is the 
situation in such strictly Catholic countries as Italy, Spain, the Irish Republic, 
Argentina, Brazil, or Quebec.’ 

In the majority of countries, the institution of divorce has come to be admitted, 
but in many it is dominated by an idea which was developed in the ecclesiastical 
courts in a different context. The ecclesiastical courts of the Catholic Church as 
well as of the various Protestant churches have long known the institution of 
judicial separation (separatio a mensa et thoro), in which a party to a marriage 
was absolved from his duty to live with the other without being freed, however, 
from the tie of the marriage, which would thus continue to prevent any remarriage 
during the lifetime of the other spouse. On its face a decree of separation would 
do no more than authoritatively pronounce that the petitioner's refusal to live with 
the other party is not sinful. The decree is also of practical importance because it 
lays the foundation for a claim of support where it has been obtained by the wife, or, 
where it has been obtained by the husband, makes clear that he is under no duty 

*A paper presented at the fifteenth annual Groves Conference on Marriage and Divorce, held on 
April 22, 1952, in Durham, N. C 

t Dr.utraur, 1924, University of Munich. Max Pam Professor of Comparative Law, University of 
Chicago Law School 

"CH Bergmann, Fhescheidung und Ehetrennung, 2 Franz SCHLEGELBERGER, RBCHTSVERGLEICHENDES 
HANDWOERTERBUCH 716 (1929); Simson, Les transformations du droit européen du divorce depuis dix 
ans, 1 Revue INTERNATIONAL DE Drorr Compart 23, 25 (1949); Apoitr F. ScHnirzer, VERGLEICHENDE 


RECHTSLEHRE 334 (1945) 
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to furnish support to the wife. In view of this character of the proceedings it 
became established that no decree of judicial separation would be granted to a party 
to a marriage unless the other had been guilty of a serious breach of marital duty, 
such as adultery on the wife’s part, or extreme cruelty or abandonment on that 
of the husband. It was also established that a spouse should not be entitled to a 
decree of separation unless he had conducted himself as a true and faithful husband 
or wife, as the case might be. A judicial separation was thus to be a punishment 
for a guilty spouse and a reward for an innocent. In the context this approach was 
thoroughly sensible. Strangely, however, it was transferred in many places to the 
different proceedings in which ecclesiastical or, more commonly, secular courts 
were to decide whether the parties to a marriage which had broken down were to 
be freed from its tie and thus to be restored to the freedom of remarriage. Divorce 
thus was predicated upon the notion of guilt, to be granted only in the case of some 
serious misconduct by one party against another who has conducted himself with 
marital exemplariness. The divorce statutes thus came to contain lists of so-called 
“grounds for divorce”? as well as to establish what has become known as the 
principle of recrimination. The latter, however, was not adopted or preserved 
generally and the statutory lists of divorce vary greatly, from the narrowness of 
such laws as that of New York, where adultery still constitutes the only ground,’ 
to the liberalism of such laws as those of California* or France,®> where a divorce is 
obtainable upon the ground of “cruelty” or some equivalent concept applied by the 
courts in such a way as to cover all, or almost all, conduct of a spouse which is felt 
to be offensive by the other or even simply declared by the latter to be so. The 
general trend over the last one hundred and fifty years, at least until recently, has been 
to enlarge the statutory list of grounds, or, by judicial practice, to broaden their 
meaning, or both. Still, such laws limit divorce to cases of guilty conduct and thus 


preclude divorce .in those cases where a marriage has become unbearable or dis- 
tasteful without either party having been guilty of any special marital misconduct. 
Such a factual breakdown may occur not only in the case of one party's insanity, 
but also in those other situations where the spouses have come to hate, or simply to 


tire of, each other. Statutes allowing a divorce in such cases of mere factual break- 
down constitute a minority. Incurable insanity of a spouse, it is true, has been 
admitted by a steadily increasing number of laws,® but divorce by mutual agree- 


* For typical catalogues of this kind see England: Matrimonial Causes Act, 1937, 1 Eow. 8 & 1 Geo. 
6, c. 57; Germany: Marriage Law of July 6, 1938, [1938] Reicusceserzsiarr I, 807, re-enacted by the 
Allied Control Council as Control Council Law No. 16 of Feb. 20, 1946; or Iu. Rev. Srar. c. 40, §1 
(1951). 

® N.Y. Civ. Prac. Act §1147 

*Car. Civ. Cope §§92, 94 (1949). 

*Civit Cove art. 231; Either party to a marriage may sue for a divorce on the ground of excesses, 
cruel treatment by, or seriously offensive conduct (injures graves) of, the other. 

*See, for instance: Denmark: Marriage Law of June 30, 1922, §63 43 years); Germany: Marriage 
Law of July 6, 1938, [1938] Retcusceserzacarr I, 801, re-enacted as Control Council No. 16 of Feb 
20, 1946, §45 (“A party to a marriage may apply for a divorce if the other is insane, provided that the 
disease has reached a stage at which the intellectual community of the spouses has been destroyed and 
the restoration of this community cannot be expected”); England: Matrimonial Causes Act, 1937, 1 Eow. 
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ment or because of one party’s “insurmountable aversion” against the other can 
still be found only in few laws (the Scandinavian countries, Switzerland, Belgium, 
and in a steadily growing number of jurisdictions in this country),’ although it 
was provided for in the earliest of all modern divorce laws, the Prussian Decree of 
1752." As a characteristic feature of our field we also find in many places a dis- 


crepancy between a theoretically strict law and actual practices thereunder, achieved 


through the use of more or less generally indulged collusive practices. Illustrations 
are afforded by such typical states of our country as Illinois, and also by a number 
of foreign countries such as France.® 

The divergency of approaches has also found expression in vacillating shifts 


within the same country; here France stands as typical. In keeping with the 


8 & 1 Gro. 6, ¢. 57, §176(d) (5 years); Finland: Marnage Law of June 13, 1929, §75 (normally 
; years); Iceland: Marriage Law of June 27, 1921; Norway: Law on Conclusion and Dissolution of 
Marciage of May 15, 1918, c. 5, §53 (3 years); Portugal: Decree Introducing Divorce of Nov. 3, 1910, 
art. 4, No. 7 (3 years); Sweden: Marriage Law of June 11, 1920, c. 11, §13 (3 years); Switzerland: 
Civil Code of Dec. 10, 1907, art. 141 (3 years). In the United States, insanity has been admitted as 
a ground for divorce in 

™In Sweden the significant provisions are contained in Chapter 11 of the Marriage Law of June 11, 
1920 which reads as follows 

“§1. Where the parties to a marriage cannot continue to live together because of a thoroughgoing 


27 states. Cf. Fowrer V. Harper, Prostims or Tar Famity 390 (1952). 


and permanent discord and where they have agreed to live separate, they are entitled to a judicial decree 
of separation 

Where in consequence of the diversity of their characters and attitudes toward life or 
a thoroughgoing and permanent discord has arisen between the parties to a 
other 


“$2, par. 2 
because of other reasons 
marriage, either party is entitled to a judicial decree of separation unless his own conduct or 
cumstances render it proper that he be required to continue to live with the other party. 
Where a decree of judicial separation has been rendered and the parties have thereafter lived 
for one year separate and apart of each other, either party is entitled to a decree of divorce, unless the 


special cir 


parties have resumed their cohabitation,” 

The laws of Denmark (Law of June 30, 1922 Concerning the Conclusion and Dissolution of Marri 
age, c. 6, §§52, 53 (par. 2), 54: divorce by administrative decree after six months’ separation); Finland 
(Marriage Law of June 13, 1929, Pt. II, c. 1, §76: divorce after 2 years of factual separation). Iceland 
(Law of June 28, 1921, §§51 ef seq.) and Norway (Law of May 15, 1918, Concerning Marriage and 
Divorce, c. 5, §§41, 43: divorce by administrative decree) are similar. 

Under the Swiss Civil Code of Dec. 10, 1907, art. 142, either party is entitled to a judicial decree 
of divorce “where the marital relation has been so deeply shattered that the parties cannot be properly 
expected to continue their marital community.” 

The Belgium Code, which is the Code Napoleon, as modified by local legislation, has preserved the 
provision of Article 233 of the original text, which was abolished in France in 1816, and which reads 
as follows: “The mutual and serious agreement of the parties, 1f it has been declared in the form pre 
scribed by law and has been preceded by their examination as provided by law, constitutes proof of 
the fact that life in common is unbearable to them and that there exists between them a valid cause 
* The procedure is so much more cumbersome and time consuming than that in cases of 


divorce upon the ground of cruelty, that divorce by mutual consent seems to be be rarely used. 


for divorce 


In this country a divorce can be obtained in 16 jurisdictions (Arizona, Arkansas, District of Columbia, 
Idaho, Kentucky, Louisiana, Maryland, Nevada, North Carolina, Rhode Island, Texas, Utah, Vermont, 
Washington, Wisconsin, and Wyoming) if the parties have lived factually separated from each other 
for a stated period of time, and in four states (Minnesota, North Dakota, Virginia, and West Virginia) 
if a judicial separation is not followed by a reconciliation (cf. Fowrer V. Harper, ProptemMs or THE 
Famity 658-659 (1952)) 

"See note 26, infra 

®In the latter courtry it seems to be not uncommon that the offensive letter which is ta constitute 
the ground of injure grave 1s agreed upon between the parties. 
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Catholic character of the state, marriage was treated as indissoluble all through 
the ancien régime. The Revolution of 1789 brought the extremely liberal divorce 
law of 1792, which even provided the possibility of the dissolution of a marriage 
upon the mutual agreement of the parties. Through Napoleon's Civil Code of 1804 
divorce was made more difficult, and under the Bourbon restoration, the wheel 
was turned back fully and divorce was completely abolished in 1816, not to be re- 
introduced again until the Third Republic’s liberal, but cautious, law of 1884. A 
practice of continuously increasing liberalism was again reversed by the legislation 
of Marshal Pétain’s Vichy government, but this, in turn, was repealed upon the 
liberation of France in 1945.’° 

Yet, in spite of all divergencies and vagaries, modern developments in the field 
of marriage and divorce have been characterized by the two trends of secularization 
and liberalization. In order to understand and evaluate their impact, it is necessary 
to sketch the state of affairs against which these trends have been operating and 
the ways in which it came into being. 

Today, we take it for granted, at least in the Occident, that marriage is subject 
to regulation by the state. This notion has not always prevailed, however; as a 
matter of fact, it is of fairly recent origin. 

Throughout antiquity, the state kept aloof from regulating so personal and 
intimate a relationship as marriage, which was regarded as a distinctly private affair 
of the individuals concerned. Not that the individual would have been free to enter 
upon any kind of sexual relationship of his own free choosing. There were re- 
ligious taboos probably everywhere and in the case of some people, especially the 
Hebrews, religion developed an elaborate marriage code" which, under the theocratic 
form of government, was hardly distinguishable from state regulation. There 
were also the set patterns of the mores, which effectively stabilized kinship and sex 
relations and which could not be flouted without serious social sanctions. But the 
state, its laws, and its courts were concerned with marriage only indirectly. Rome 
presents not only an important but also a typical example. For a variety of purposes 
it was important for the courts to know whether or not a particular relationship 
constituted a marriage. Of Roman society it can properly be said that it was 
composed not so much of individuals as of families.'* With some justification 
it can be asserted that down into the times of the Empire, private rights and 
duties, such as property ttle, contractual claims or obligations, pertained solely 
to the heads of households, the patres familias. It thus became necessary to ascertain 
who belonged to a household as the wife or child of a pater familias so as to de- 


2° Decree of April 12, 1945. On the history of French divorce law, see Jacob, Problems of Divorce 
in France Incident to the Statutes of 1941, 28 lowa L. Rev. 298 (1943). 

™ Lev. 18:6-23; 20:10-21; Num. 5:11-31; Deut. 22:13-30; 23:1-8; 24:1-4. 

Qn Roman marriage and family, sce James Bryce, Marriage and Divorce Under Roman and 
English Law, 2 Srupies 1n Hisrory anp JuRIsPRUDENCE 381 (1901), reprinted in 3 SeLectep Essays 
in ANGLOo-AMERICAN Lecat Hisrory 782 (1909); Freperick P. Wavron, INTRopucTION To RoMAN Law 
7o (4th ed. 1920); Cuartes R. Noyes, THe INsmrution or Property 122 (1936); Wittiam W. Buck 
LAND, A TrexrBookK oF Roman Law From Avucusrus To JusTINIAN 101 (2d ed. 1932); Frivz Scuutz, 
Crassica Roman Law 103 (1951). 
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termine, for instance, to whose acquisitions he would acquire title or for whose 
torts he would be liable or, quite particularly, who would be entitled to his prop- 
erty after his death. As monogamous marriage was established by the mores as 
the basis of a family relationship, it was necessary to know in a particular case 
whether or not a marriage had been concluded or terminated. However, the law 
not only failed to prescribe any particular formalities for the conclusion of a mar- 
riage, but also refrained from either establishing impediments to marriage beyond 
the ancient incest taboos or limiting in any way individual freedom at any time 
to dissolve a marriage or even requiring for such dissolution the permission or 
cooperation of any court or other governmental agency. In earlier times this 
freedom of divorce pertained, it is true, only to men, but during the late republican 
period it also came to be enjoyed by women. As divorces became increasingly 
frequent, imperial legislation found it necessary to some extent to regulate the 
effects of a divorce upon the parties’ property rights against each other, and such 
legislation was sought to be used as an indirect means to discourage divorces, but 
never to its very end did the Roman state try to abolish the freedom of private 
parties to conclude and to terminate their marriages as their own affairs, upon their 
own volition, and through their own act. No court decree or other act of govern- 
ment was ever required in Rome as a constituent element of a divorce and never 
was there engenlered the idea that a divorce would not be possible except upon 
“cause.” 

Neither in Rome nor anywhere else in the ancient world did this complete 
absence of legal restraints upon divorce result in a breakdown of the institutions 
of marriage or the family. Both indeed are social institutions rather than legal 
ones, even in our society, where the state has assumed such a large role in their 
regulation. The duties which are incumbent upon marriage partners have their 
guarar tee and sanction in the moral or religious conscience of the parties, in estab- 
lished traditions, and in social conventions. Only in marginal situations does the 
law step in with its clumsy arsenal of courts, sheriffs, and jailors, to supplement the 
sanctions of the mores, and to clarify doubtful situations. In the more homogeneous 
societies of the past the social sanctions were sufficiently effective to maintain those 
patterns of family relationships which the folkways had developed and which the 
society in question regarded as the proper ones. In the mores of the Roman Re- 
public in particular, matrimony and the family occupied a position of high dignity 
and a man’s action would not easily be condoned if he cast off his wife without grave 
reason, whatever legal freedom he might have had to do so. In the late Republic 
and the early Empire, the strictness of the old Roman morals was considerably re 
laxed and especially among the upper classes of the capital city free divorce became 
socially acceptable and was practiced freely; but even then this freedom does not 
seem to have resulted in a breakdown of the family. 

The same absence of state regulation of marriage and divorce which existed 
3 


in Rome, we find among the Germanic peoples’ who entered the scene of history 


™ Cf. Rupotr Huesxer, A Hisrory or Germanic Privare Law 588 (Philbrick’s transl. 1918). 
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in the last centuries of antiquity. Indeed, their state, just as that of other primitive 
peoples, in so far as it existed at all, was much too rudimentary to concern itself 
with such matters as marriage and divorce. The conclusion of a marriage, for 
which the law did not require any formalities, was a transaction between the groom 
and the bride’s family. No legal rule prevented the husband from freely repudiating 
his wife, but before availing himself of that freedom, he might well consider whether 
he might not thereby endanger his standing with the community and whether 
he might not find himself confronted with the unpleasant choice between a blood 
feud with the repudiated wife's sib, and the possibility of buying it off by some 
heavy payment. In the later Frankish period social disapproval of divorce seems 
to have been less strong than it is said by Tacitus to have been in earlier days, and 
women also seem to have acquired a social status which allowed them to walk out 
of a marriage which had become distasteful. 

The complete absence of any formal regulation of marriage and divorce, which 
was characteristic for Rome as well as for the Germanic peoples, was radically 
changed by that third element which entered into the making of the Middle Ages 
and thus of our modern world, ze., Christianity. In the Jewish setting, in which 
it originated, all aspects of life were permeated with religious significance and under 
the theocratic form of government religious regulation inevitably was to be state 
regulation, too. But there was surprisingly little authoritative regulation of marri- 
age. While the strictness of the religious code of sexual mores distinguished the 
Jews from most other peoples of the ancient Orient, the conclusion of a marriage 
was not subject to much regulation apart from the incest taboos of the Book of 
Leviticus. It was a private affair the validity of which did not depend upon the 
observation of any formalities. Divorce, too, was freely permissible to the husband, 
subject only to informal censure by the community. An entirely new element was 
injected, however, by Christianity, vz., the idea that marriage is a sacrament and 
that, for that reason, it is indissoluble by man. The rise of this notion is not 
entirely clear just as it is doubtful what Jesus meant by those Scriptural passages 
upon which the doctrine came to be based."* Quite possibly he meant only that a man 
who wished to attain the exemplary religious life should not avail himself of 
that possibility of freely repudiating a wife which was open to him under the 
Mosaic law. By that law no more was required of him than that he gave her, 
as evidence of her freedom from marriage ties, his letter of divorcement. Divorce 
as it has come to be widely understood in our days, v#z., in the sense of a more 
or less amicable parting of the ways of two partners of equal status, was hardly 
a problem in Jewish society of Jesus’ days. Yet, whatever Jesus may have meant 


by his sayings, they were made the foundation of the new doctrine of the sacra- 


mental character of marriage and its consequential indissolubility. This doctrine 
was both new and sublime. 


™ Matt. §:31-32; Mark 10:9-12; Luke 16:18. 





MarriaGeE AND Divorce Law or WeEsTERN COUNTRIES 9 


A sacrament, as understood in Christian doctrine, is a visible sign which, by its 
very operation, confers grace on him who worthily receives it.’ It was not until the 
sixteenth century that the Church declared celebration before a priest to be essential 
for the validity of a marriage. The sacrament of matrimony is thus administered 
not by the priest to the parties but by the parties to each other.'"® As the marriage 
is not consummated until the parties have had sexual intercourse,’ the doctrine of 
the sacramental nature of matrimony means that man’s most animalic act is sancti- 
fied and elevated to the level of the divine and that the union thus created is to be 
a constant bridge between this world and the Kingdom of Heaven. This sublime 
idea also, of course, implies the demand that the parties to the marriage at all 
times strive to live up in their relationship to that level which renders them worthy 
of the divine grace. It is this demand which implies the indissolubility ot the 
union by any act of the parties which would, of necessity, indicate their unworthi- 
ness of the sacrament. , 

The demand is a lofty one, not always easy to live up to, especially for one who 
is not fortified by faith and belief in the total body of the creed of the Church. 
But, while the Church was the dominant force in Western society, it formalized 
its demand as a part of that peculiar body of rules which, although not the law 
of the state, were nevertheless law in the sense of a body of rules for human 
behavior which are authoritatively and formally pronounced and expounded by 
courts, and enforced by a special staff of officers. Through this canon law, as 
applied in its ecclesiastical courts, the Church for the first time in the Western 
world elaborated and established a formalized regulatory system with respect to 
marriage, both as to the requirements for its valid conclusion and the duties which 
it entails for the parties. An essential role in this body of ecclesiastical law was 
played by the principle of indissolubility of marriage and the heavy duties implied. 

To render this body of rules effective and, particularly, to enforce its principle 
of indissolubility of marriage, was no easy task for the Church. It took centuries 


until the postulates became generally accepted. Not only had the Church to re- 


press the resistance and urge of unruly peoples who had not been accustomed to 


such rigid norms, but also, in its effort to exercise jurisdiction through its courts, 
the Church came into conflict with the new power of the temporal state that was 
nascent everywhere upon the ruins of the ancient empire of the Romans. Yet, in 
spite of all difficulties the Church succeeded in making its courts and its matri- 


*® The normal definition of sacrament is found in Hugh of St. Victor's (1096-1141) De Sacramentis 
(Book I, Part IX, Cap. I): “Sacramentum est corporale vel materiale elementum foris sensibiliter prop 
ositum, ex similitudine repracsentans, et ex institutione significans, et ex sanctificatione continens, aliquam 
invisibilem et spiritualem gratiam.” The Anglican Catechism defines it as follows: “An outward 
and visible sign of an inward and spiritual grace given unto us; ordained by Christ himself, as a means 
whereby we receive the same, and a pledge to assure us thereof.” 

1° “Matrimony is a lawful and exclusive contract by which a man and a woman mutually give and 
accept a right over their bodies for the purpose of acts which are in themselves suitable for the genera 
tion of children.” Timorny L. Bouscaren, S. J., ann A. C. Exits, §. K., Canon Law, A Text ano 
CoMMENTARY 399 (1946); cf. Copex Juris CANOoNIcI, CANONS 1012, 1013, 1081, 
17 Copex Juris CaNnonicit, CANON 1015, §1 
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monial law effective everywhere from Scandinavia to Sicily and from Portugal to 
the Territory of the Teutonic Knights on the shores of the Baltic. Some conces- 
sions had to be made. While divorce remained excluded, annulment became 
possible to such an extent that it came to satisfy a large part of the demand for 
a way out of a marriage that had become distasteful. The most effective means 
in that respect was created through the continuous expansion of the scope of 


prohibited degrees which grew to be so comprehensive that it was a rare case in 
which it would not have been possible to discover an impediment once a termina- 
tion of a marriage was sought. However, in decisive contrast to the pre-Christian 
state of affairs, it was now necessary, for the termination of a marriage, to institute 
formal proceedings in a court, to submit to an official investigation, and to obtain 
a formal decree. A marriage could no longer be terminated by the informal, 
private, extra-judicial act of the parties, and this principle of the necessity of an 
authoritative act of a court or some other official agency has remained a part of our 
law ever since. It was established, together with the principle of authoritative, 
formalized, “legal” regulation of marriage, in the course of that portentous trend 
which had led from informal regulation through the folkways and mores to control 
and regulation by the institutionalized religion of the Catholic Church. 

That trend found its completion in the establishment by the Council of Trent’® 
of the rule that not even the conclusion of a marriage should any longer be possible 
by the parties’ private act, without the official cooperation of a functionary of the 
Church. However, before that stage of completion was reached, there had already 
set in that new trend of secularization of marriage in which regulation by the 
State came to be substituted for that by the Church and which in its course came 
to engender the concomitant trend of liberalization, by which the principle of 
indissolubility of marriage came to be undermined or even nullified. 

This trend of secularization of marriage can be traced to three main roots, viz., 
the doctrines of the Protestant reformers, the political postulates of Gallicanism, and 
the ideas of enlightenment and liberal natural law.’® 

The Protestant Reformation exercised its influence in two ways: it repudiated 
the dogma of the sacramental character of matrimony, thereby opening the way for 
divorce, and transferred responsibility for the legal regulation of marriage from 
the Church to the State. The notion that marriage is “an external worldly thing, 
subject to secular jurisdiction, just like dress and food, home and field,” as Luther 
expressed it,” did not, of course, mean indifference on the part of the Church 
toward marriage and sex morals, just as the Church would not be completely in- 
different toward morals in business or any other field of life. Christian princes and 
authorities should also be guided in their regulatory activities by Christian prin- 
ciples, as expounded by the theologians; but to establish and enforce any such 


** A.D. 1563. 

'* As to the following, see Martin Wolff, in THeopor Kipp anp Martin Worrr, FAMILIENRECHT 9 
(oth ed. 1931); Esmein, La jurisdiction de léglise sur le marriage en occident, 14 Novverre Revue 
Hisrorigue pe Drorr 173 (1890). 

*°'Von Ehesachen (1530), 30 Martin Luruer’s Works, Parr HI, 205 (Weimar ed. 1910). 
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regulation was to be their task and responsibility rather than the Church’s, which 
was in almost all Protestant territories closely linked, however, to the temporal 
power, either under the Lutheran or Anglican system of princely caesaropapism, 
or under the Geneva or Zurich patterns of the Calvinist or Zwinglian city republics. 
Not everywhere, it is true, were marital causes handed over to the regular civil 
courts. In England they remained in the jurisdiction of the ecclesiastical courts, 
which had become courts of the King however, and in many other places they were 
to be handled by the consistories, through which the church government was car- 
ried on by the princes, city or cantonal councils, or other wielders of secular power. 
Soon we find that practically everywhere outside of England the consistories came 
to grant permission to a husband to repudiate an unfaithful wife, and every 
now and then to allow a wife who had been abandoned by her husband to enter 
upon a new marriage. There also grew up a practice among Protestant rulers and 
councils of free cities in the exercise of their sovereign powers to grant a subject 
the privilege of having his marriage terminated. Originally regarded as a matter 
of grace to be exercised according to free discretion, this practice developed in some 


places into a fixed routine under which a divorce would be granted almost as a 


matter of course in those cases in which adultery, cruelty or desertion could be 
proved. This institution of executive divorce by the sovereign became the basis 
for that practice of divorce by the legislature which once played a considerable role 
in England and in this country*? and which still survives in Canada for the 
province of Quebec,** and it also was the starting point for the practice of divorce 
by administrative agencies as it presently exists in Denmark, Iceland, and Norway.** 

With the establishment of absolute and all-comprehensive state power, as it 
found expression in the newly developed concept of sovereignty, the notion that 
marriage constituted a topic of concern to the secular power of the state, and thus 
a fit subject for its legislation, could not remain limited to the Protestant countries. 
In France this notion assumed particular strength in the course of that policy of 
Gallicanism which was aiming at establishing the Church of France, the ancient 
Gaul, as a special body within the all embracing Church of Rome, and also estab- 
lishing for his Catholic Majesty, the King of France, certain ecclesiastical powers 
independent of the Pope. This policy, which was eagerly followed by other 
Catholic monarchs, resulted in the practical transfer of jurisdiction in matrimonial 
causes from the ecclesiastical to the secular courts and also in a similar transfer of 
legislation in marriage matters—legislation which, while generally tending to avoid 
conflict with the tenets of the Church, still was in the form of regulation by the 
secular rather than the ecclesiastical power.** 


The break with the spirit of the Church's marriage law was brought about by 


21 Cf. Maynard v. Hill, 125 U. S. 190 (1888). 

22 These legislative divorces are granted by the Dominion Parliament. 

23 Denmark: Law of June 30, 1922, Conclusion and Dissolution of Marriage, §§54, 65; Iceland: Law 
of June 28, 1921, §§51-81; Norway: Law of May 15, 1918, c. 5, §$43, 44, 76. 

**Tean B. Brissaup, A History of Frencn Private Law 89 (Howell's transl. 1912); Esmein, supra 


note 19, at 201 ef seg 
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that legislation which took its inspiration from the philosophy of enlightenment and 
individualism which had grown up from the sixteenth century to find its classical 
expression in the eighteenth century through the French Philosophes, Locke, Kant, 
and the jurists of the school of rationalist natural law.** There was opposed to the 
ancient doctrines of Christian marriage, as it had been developed by the Church 
and the theologians both Catholic and Protestant, the inalienable right of the indi- 
vidual to the pursuit of happiness. This right had clearly to include the freedom 
of the individual to shake off the tie of an unhappy marriage and to pursue marital 
happiness with a new partner. Giving a new meaning to the Protestant Reformers’ 
view of marriage as an institution of this world rather than a sacrament, it was 
now declared to be a civil contract about which natural law established that it could 
be freely dissolved at any time, and especially when it turned out to have failed 
in its end of bringing happiness to the parties. 

The first country in which these new tendencies were to reshape marriage legisla- 
tion was Prussia,”* whose King, Frederick II (the Great), constituted the very 
prototype of the “enlightened” eighteenth century monarch. His decree of 1752 
was the first legislative act in modern Europe by which marriage was declared to be 
a private affair. That pronouncement was not to be taken quite literally, however; 
the state did in no way intend to abandon its regulatory and judicial powers in 
matters of matrimony, but divorce was admitted not only for cause but also upon 
the basis of mutual agreement and even in the case of unilateral “insuperable 
aversion.” No clearer and no more consistent expression has ever been given to 
the postulates of modern individualism than in this decree of an absolute king, 
promulgated exactly two hundred years ago. The provisions of Frederick’s decree 
were taken over in his successor’s General Code of 1794, and they remained the 
law of Prussia until the trend was reversed one hundred years later under the 
influence of the Catholic Church. But at the time the trend had spread into the 
neighboring countries. Among those to be influenced was Austria under its “en- 
lightened” rulers, Maria Theresa and her son Joseph II.?* While in that pre- 
dominantly Catholic country the Church was strong enough to prevent the 
abolition of its matrimonial system with respect to Catholics, it could not prevent 
the emperor from establishing an entirely new system for his non-Catholic subjects 
and even from recasting the matrimonial law of the Catholics as state law which, 
while in its contents conforming to the demands of the Church, was no longer an 
act of its, but of the state’s, legislation. Until its absorption into the Greater 
Germany of Adolf Hitler, Austria preserved the peculiar feature of different, 
state-enacted marriage laws for the different religious denominations. For Catholics, 
divorce remained excluded, but to Jews it was to be granted upon the mutual 


agreement of the parties, and in the case of non-Catholic Christians it was allowed 


2° Cf. Scadn, GOrrincer FesrGane FUR REGELSBERGER 185, 207 (1901). 
2° Allgemeines Landrecht fur die Preussischen Staaten, §§670 et seq. U, 1. 
27 Cf. 2 ARMIN EHRENZWEIG, SYSTEM DES OSTERREICHISCHEN ALLGEMEINEN Privatrecuts 8, 96 (2d 


ed. 1924). 
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even for unilateral insuperable aversion, provided a judicial separation had first 
been obtained. 

In France,** the center of enlightenment thought, the Church’s marriage system 
was swept away by the Revolution, whose first Constitution declared marriage to 
be a civil contract. The law of 1792, which established clear rules after the un- 


certainty of the early revolutionary outburst, expressly admitted divorce upon mutual 


agreement, although hedged in by time-consuming formalities; but the law of 
the Revolution did not go quite so far as that of the King of Prussia; it did not 
admit unilateral divorce in the case of insuperable aversion. Helped by the power- 
ful impetus of the French revolution and the French armies, the ideas of liberalism 
and enlightenment spread over large parts of the Western world, where they found 
expression in those secular marriage laws which the governments came to substitute 
for the old system of regulation by the church or churches. 

In these new secular laws the spirit of liberal individualism and secularism 
found expression (1) in the admission or, in places, the compulsory provision, of a 
secular ceremony for the conclusion of marriage, (2) in the reduction of the scope 
of the prohibited degrees, (3) in the admission of religiously mixed marriages, (4) 
in the elevation of the status of the wife from that of an inferior to that of an 
equal partner, and (5) although with much vacillations and variations, in the 
admission of at least some possibility of divorce, either solely for cause or, as in the 
bold legislation of the eighteenth century, upon mutual consent or even unilateral 
desire.”” 

These trends required a long time to become effective everywhere; indeed, to- 
day not even secularization of marriage has been carried through universally. In 
Russia and the other countries of Eastern Europe the religious marriage laws of 
the Orthodox Church as well as of the minority religions remained in effect as 
such and matrimonial causes continued to be handled by ecclesiastical authorities 
until the revolutionary events of 1917 and the subsequent spread of their influence. 
In the countries of the Near and Middle East, with the exception of Turkey, where 
marriage was secularized and westernized by Kamal Atatiirk,®’ regulation of 
matrimony and jurisdiction in matrimonial causes still belong to the spheres of the 
religious bodies and, except in India and Pakistan, of the ecclesiastical courts, so 
that both the laws and the courts are different for Moslems, Jews, and Orthodox, 
Catholic, Armenian, Maronite, and other groups of Christians. However, under 
the general impact of Western ideas and an increasing uneasiness at the irregularities 
resulting from the differences among the religious laws, the secularizing trend 
has come to make itself felt even in the Islamic world. It has met there, however, 
with strong resistence rooted in the Islamic revival. Quite recently the clash of 
these ideas has resulted in serious disturbances and a drawn-out strike of the bar 
in the Republic of Lebanon. 

2* See note 10 supra; BRISSAUD, op. cif. supra note 24 


2° See note 7 supra. 
8° Civil Code of Feb. 17, 1926, arts. 82 ef seq. 





14 Law anp ConTEMPORARY PROBLEMS 


In the West, too, the twin trends of secularization and liberalization could not 
run their course without encountering opposition. Next to divorce the most con- 
troversial problem was that of the formalities required for the conclusion of a 
valid marriage.* That no marriage could be concluded without some formal 
ceremony became axiomatical after the Council of Trent in all Western countries 
except those in the sphere of the English common law. It was equally axiomatic 
that the ceremony had to be a religious one. Variations existed only with respect 
to the permissibility of the celebration of marriages in ways other than those pro- 
vided by that church which happened to be the established one in the territory in 
question. Would dissenters be compelled to choose between marrying before the 
minister of a hated “false” church and living in sin, or would they be allowed to 
follow the ceremony of their own denomination? Passions similar to those en 
gendered by this question were aroused again when, after the model of France, 
secular governments began to insist that marriages be concluded exclusively’ in 
secular form and before a secular official. The hardship was more apparent than 
real, however, because even in those states where “civil marriage” was made com- 
pulsory to produce the civil effects of marriage, parties were left free to go through 
a subsquent religious ceremony of the denomination of their own choosing. The 
problem was avoided completely in those countries in which, as in practically all 
American states,** the use of a civil ceremony was admitted as optional rather 
than prescribed as the only possible form of entering upon a valid marriage. That 
a secular ceremony should at least be permissible was a compelling demand, how- 
ever, of modern secularism, which had to be granted even in a country as staunchly 
Catholic as Spain.** 

Until the end of the nineteenth century, it seemed as if the progress of secularism 
and liberalism would be irresistible and as if it were only a question of time until 
they attained universal domination. However, since the end of the First World War 
it has become apparent that a counter-current has achieved sufficient strength to 
stem and, in some places even to reverse, the tide. As a matter of fact, already at 
the end of the nineteenth century this counter-trend had been strong enough to 
prevent the inclusion of the liberal rules of the old Prussian Code in the new Civil 
Code which took effect in Germany on the first of January, 1g00,** superseding 
thereby the earlier laws of all the component parts of the Reich. Divorce upon 
mutual agreement and upon the ground of unilateral insuperable aversion were 
abolished. Apart from the case of incurable insanity, divorce was to be admissible 

"Cf. Wolff, supra note 19, at 11: A. Bergmann, in 2 ScHLEGELBERGER, RECHTSVERGLEICHENDES 


HANDWOERTERBUCH 727 (1929). 
*2'The only exception is constituted by Maryland, where a religious ceremony is compulsory (Mp 


Ann. Coprt Gen. Laws art. 62, §4 (1939)) 
$3 Civil: marriage was made compulsory by the Law of June 18, 1870, but religious marriage was 


reintroduced in 1875. By the Civil Code of July 24, 1889, religious marriage was maintained as 


compulsory for Catholics, while civil marriage was provided for non-Catholics. By the Spanish Re 
public civil marriage was again made compulsory (Ordinance of Nov. 3, 1931), but the pre- 


) 


Republican law was restored by the Franco Regime (Laws of Mar. 4, 1938 and Sept. 23, 1939) 
** Civil Code of Aug. 18, [1896] ReicHsceserzBLaTr 195. 
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only in the case of adultery, desertion, or other misconduct, including, however, the 
indefinite and stretchable category of “blameworthy conduct rendering married 
life unbearable to the other partner.”** Under the interpretations which were 
placed upon this omnibus clause by the courts, especially those of larger cities, 
the step backward which the Code of 1896 constituted as against the law of 1752 

1794, Was not very considerable. Sensational, however, was the development which 
took place under Mussolini’s regime in Italy. Ever since Italy’s unification as a 
nation in the nineteenth century, secular liberalism and conservative Catholicism had 
been locked there in an undecided battle. The newly created state had assumed 
the role of legislator in the matrimonial field, had liberalized the marriage laws 
in various respects, had established civil marriage before a state official as the only 
legally effective form of concluding a marriage, and had assumed in its own courts 
full jurisdiction in all matrimonial causes. Catholic sentiment was too strong, 
however, to allow the abandonment of the principle of indissolubility of marriage. 
In the Civil Code of 1865, divorce thus remained excluded. In 1929, when Mus- 
solini was striving for an understanding with the Church, marriage jurisdiction 
was handed back to the Church in the Lateran Treaty, which also re-established 
as the regular form of marriage its conclusion before the Catholic priest in accordance 
with the Catholic rites. The possibility of a civil ceremony was retained as optional, 
and there was also introduced the possibility of marriage being celebrated before the 
minister, and in accordance with the rites, of any other officially admitted denomina- 
tion. However, as to Catholic marriages, which constitute the overwhelming ma- 
jority, the Church was handed back not only the ceremony but also jurisdiction in 
matters of nullity and separation. This arrangement®® has survived the collapse of 
Fascism and thus the Church's highest tribunal, the Sacra Romana Rota, is still the 


supreme court in matrimonial causes for Italy. The Italian step was later followed in 


Austria,"? where it was in turn undone by Hitler,” and in Franco Spain.*® There has 
thus set in a reversal of the former trend of secularization of the law of marriage, 
which has found expression not only in the return of jurisdiction in matrimonial 
matters to religious authorities but also in a renewed emphasis upon greater strictness, 
especially with respect to divorce. 

This reversal of the liberal trend has not been limited to countries of strong 
Catholic or Islamic influence, but has found expression also in communities which 
have been guided by considerations of a purely secular character, such as National 
Socialist Germany or the Soviet Union. In the Third Reich of Adolf Hitler the 
reform was aimed particularly at strengthening judicial discretion. Where divorce 

sad A §1568. 

*°1t was codified in Articles 79 ef seq. of the new Civil Code of Mar. 16, 1942. 

87 Concordate betweea the Holy See and Austria of June 5, 1933; Austrian Law of May 4, 1935. 

®® Marriage Law for Greater Germany, of July 6, 1938, [1938] Retconusceserzstarr I, 807. It 
has been “temporarily” kept in force in Austria after the separation from Germany in 1945. 

8° Divorce was also abolished in 1932 in Bolivia (Law of April 15, 1932), where it had been ad 
mitted in the Civil Code of Oct. 25, 1850. 
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for cause had before been a matter of right, it is now to be refused where it would 
“not be morally justified.”*” 

In Russia the Revolution of 1917 had brought a shift from the ecclesiastical mar- 
riage law of the Orthodox Church to a system of radical secularism and individual- 
ism. Under the Czarist regime a religious ceremony was indispensable for the 
conclusion of a marriage, and as to divorce, jurisdiction was vested in the religious 
bodies, especially the Holy Synod, which would not grant a divorce on any ground 
other than adultery, and then only in proceedings of extreme expensiveness and 
long drawn out duration. At first under the Bolshevik regime,*’ both the con- 
clusion and the termination of a marriage were to be strictly private matters. No 
ceremony of any kind, religious or secular, was to be necessary for contracting a 
marriage, and no public agency’s decree or cooperation was to be required for a 
divorce. This shift was in keeping with those ideas which Engels had expressed 
in Marxism’s classical work on the family,** in which the need for all restrictive sex 
regulation was said to have originated in man’s cardinal sin, individual property. 
Bourgeois marriage was described as a primarily monetary affair, which was supple- 
mented by prostitution and other immorality.’ As soon as property was col 
lectivized, the need for restrictive sex legislation would disappear, as indeed the 
state and all law would wither away. Inequality of the sexes would no longer 
exist, and marriage, based on true and pure love and affection, would no longer 
need the support of any compulsory authority, be it ecclesiastical or governmental. 
The result of the application of this optimistic creed was a situation which in effect 
was the same as once existed in ancient Rome; both marriage and divorce were 


treated as matters of private concern exclusively. The utmost the state would do 


was to record them as a matter of evidence after they had been brought about by 


the individual parties’, or, in the case of divorce, by one of the parties’, own private 
act. 

Today, thirty-five years after the Revolution, the situation in Russia is different. 
Marriage is required to be concluded before an official of the state and to be 
officially recorded, and no divorce is possible without the decree of a court. In 
order to obtain it application is to be made to the People’s Court, which has to 
investigate the facts and to attempt a reconciliation of the parties. If the parties, or 
one of them, continue in their insistence upon a divorce, the case is certified to a 
higher court, where, after a hearing, decision is rendered either granting or deny- 

*’ Control Council Law No. 16 (practically identical with the Marriage Law of 1938), §$43, 47 
cf. Schoch, Divorce Law and Practice Under National Socialism in Germany, 28 lowa L. Rev. 225 (1943) 

**On the development of the law of marriage and divorce in the U.S.S.R. see especially Sverdlov, 
Modern Sovtet Divorce Practice, 11 Mop, L. Rev. 163 (1948); and Note, Le martage et le divorce 
d'apres la légtslation actuelle de VU.S.S.R., 2 Revue INTERNATIONALE De Drorr Compart 347 (1950); 
furthermore, 1 Viapimir Gsovski, Sovier Civic, Law: Privare Ricurs anp Tueir BaickGrounp UNperR 
rue Sovier Recime 111 (1948); 2 1d, at 229; Gsovski, Marriage and Divorce in Soviet Law, 35 Gro. L. 
J. 209 (1947); Wolff, Some Aspects of Marriage and Divorce Laws in Soviet Russia, 12 Mov. L. Rev. 
290 (1949); Soloveitchik, Family Law and Inheritance Law in USSR, 15 U. or Kan. Crry L. Rev. 83 


(1947). 
*? Der Ursprung der Familie, des Privateigentums und des Staats, 1884. 
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ing the divorce. The statute does not list any “grounds” upon the proof of which 
plaintiff would be entitled to a divorce, but in all cases the decision is entrusted 
to the sound discretion of the court. In order to obtain a hearing the petitioner 
has to pay a fee of considerable magnitude, which is increased with every new 
divorce which he seeks to obtain. 

From the sources available it is difficult to obtain a full picture of the Russian 
situation. Clearly, the courts have the power to refuse a divorce and to make it 
dificult to obtain one. It would be important to know how they are exercising 
their powers. This much is clear, however: marriage and divorce are no longer 
matters of purely private concern and again the state has reserved the last word to 
itself. 

Quite likely the reintroduction of compulsory resort to the state is connected 
with the readmission of individual ownership in goods of immediate use and 
consumption as well as in savings and the re-establishment of a system of in- 


heritance, testate or intestate, of such assets of individual ownership. In order to 


determine a property owner's heirs, it is necessary to have authoritative evidence 


of his marital status. However, the change of attitude toward divorce seems to 
have deeper reasons and to be connected with that emphasis upon discipline and 
order which has come to permeate Soviet life.** The needs of the planned economy 
as well as military considerations no longer permit that freedom of the individual 
which inspired the early revolution and which now can be kept only as an ideal 
aim to be achieved in that indefinite time when, after the destruction of the last 
threat of imperialist capitalism, the period of transition will have ended and that of 
full communism begun. At least until then discipline is the duty and virtue of the 
Soviet citizen: discipline in labor, discipline in the fight for the proletarian father 
land, and discipline in his personal life. The trend is conspicuous in all walks of 
Soviet life—in education, in the arts, in literature, in legal theory, even in linguistics. 
In legal theory the doctrine of the laws’ and the state’s withering away has been 
abandoned as the necessity of not only continued but ever-increasing governmental 
regulation and police power became apparent; and in the field of language, Stalin 
himself has recently condemned theories which were apt to result in looseness of 
oral and written expression at the expense of clarity of communication and beauty 
of style. 

If discipline and the ability to bear hardship are to be necessary for the Soviet 
citizen, these virtues must be developed in the family. Here we are meeting, in 
deed, the consideration which underlies all advocacy of a strict regime of marriage 
and divorce, not only in the laws of the Soviets but wherever discipline, order, and 
service to an idea are more highly evaluated than the “self-indulgent and egoistic” 
pursuit of individual happiness on this earth. The virtues which are needed in a 

** On these trends see John Hazard’s Introduction to the volume entitled Sovier Lecat PHiosopry 
(1951); Fuller, Pashukanis and Vyshinsky: A Study in the Development of Marxian Legal Theory, 


47 Micu. L. Rev. 1157 (1949); Harotp J. Berman, Jusrice in Russta (1950); 1 Viapimir Gsovskt, 
Sovier Civic Law: Private RicHts aNnp Tuer Backcrounp Unper rie Sovier Recime 152 (1948) 
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society of this kind are developed first of all in the family, and marriage is the 
crucible from which they emerge, as the parties are steeled in the overcoming of 
difficulties. Difficulties will indeed arise in every marriage, even the most har- 
monious. Spouses must overcome them and in so doing—in, so to speak, battling 
their way through to each other—they grow and mature in self-mastery, under- 
standing, patience, and love—that is, in exactly those virtues which strengthen not 
only the coherence of society as a whole, but also each individual home in which 
children are growing up as the next generation. The ideals which underlie the 
old Christian approach to marriage can thus be justified upon a purely secular 
basis. However, they are effective only within a system of thought and attitude in 
which God, the nation, the proletarian community, or some other transcending 
end is placed above the individual as the ultimate value. They are not convincing 
to one who regards the individual and his happiness as the ultimate value and the 
state or society as no more than a means toward that end. 

Which attitude one takes toward marriage, its role in human life, and its duties, 
thus depends upon his position toward ultimate values. During the late eighteenth 
and the nineteenth centuries that individualism which had grown up and de- 
veloped since the Renaissance in contrast and opposition to the transpersonalism of 
traditional Christianity, had assumed sufficient vigor to transform attitudes toward 
marriage and divorce almost everywhere in the Western world. How far the 
changes would go depended, however, in every country upon the balance between 
the contesting forces. Not only in some of the Catholic countries, but also in places 
where Protestant Christianity was deeply rooted, the pace of modern secularism 
and individualism was slowed and, consequently, was not allowed to bring about 
radical changes in the structure of marriage. A new opposing element has appeared 
through the rise of modern secular collectivism and totalitarianism, which also had 
to oppose or undo individualist transformation of the marriage laws. 

The strength of each of these opposing forces does not, of course, depend solely 
upon the numerical relations in which the two basic positions are distributed over 
the populace. Many, or perhaps most, of its members have not formed their ideas 
with articulate clarity. They not only are undecided in their own attitudes, but 
often ambiguously vacillate between postulating strictness for the community and 
yet expecting accommodation of their own individual desires. Decisively, however, 
the power relation depends in each country upon its political structure, which may 
well give preponderance to a minority group. In those democracies in particular 
where political weight and influence depend upon organization, it is easier to be 
organized and thus to be influential for groups united in the strong feelings of 


religions or other transpersonalisms than for individualist liberals. The results of 
these often unstable relationships have been manifold compromises finding expres- 


sion not necessarily in the official law but in contradictions between a strict official 
law of the books and an actual practice of an entirely different character. In the 
Catholic countries of the Latin part of the world, the strictness of the marriage law 
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has been tempered through the more or less open acceptance of the mistress system. 


In democracies it seems that it has been easier for conservatism to dominate in 
the legislature than in the courts. The latter, being closer to the pressures of in- 
dividual parties and their attorneys, and unable to investigate, as the law would 
prescribe, the immense mass of cases brought before them, have more easily yielded 


to individualistic demands which have spread through the population without 
finding organized expression. The courts have thus come to tolerate collusive 
practices through which consent divorces can be easily obtained in spite of their 
reprobation by the official law. Such practices have grown up in a good many 
places, but quite especially in this country, where unorganized trends, even of 
iarge numerical strength, are finding it particularly difficult to influence the legis- 
latures. This discrepancy between the law of the books and the law in action, 
which we find in so many states, has, through its tolerance or promotion of col- 
lusive practices and perjury, developed into a serious threat to the morals of the 
bar and the respect for law among the public. There seems to be little chance for 
a remedy, however, as long as those individualist pressures which are at work in 
latures, so that legislative action is more likely to run counter to than to satisfy 
those popular demands which either cannot or do not dare to make themselves felt. 
our present American society are unable to find adequate expression in the legis 





SPIRITUAL VALUES AND THE FAMILY IN COURT 
Eric §. MacKenzie* 


The topic assigned for discussion in this paper is happily ambiguous. “Spiritual 
Values” may be interpreted as referring to religious teachings; but the term may 
equally refer to broad considerations of a purely social character. 

First of all, it is here recorded that many millions of American citizens hold 
firmly to a purely religious judgment concerning the evils of divorce. They read the 
nineteenth chapter of the Gospel according to St. Matthew, verses three to twelve, 
and find there, not a mere record of the views of an ancient seer, but rather an 
authoritative decision proclaimed by the Incarnate Lawgiver for all mankind. God's 
authority, these citizens hold, is supreme. Against His law, no argument or 
authority may be cited. Hence, when a husband and wife are validly and sacra- 
mentally married, no man can put them asunder; and no court, by a bill of divorce, 
can endow them with a right to remarry... Under our American system, these 
citizens may hold these opinions, with others dissenting. They may by their dis- 
cussions and their votes try to convince others to reform our existing legal institu- 
tions, so that divorce will not merely be regulated, but even eliminated. 

This viewpoint, however, seems to be held by only a minority. The majority 
have other religious tenets in the matter of divorce, or none at all. A_ purely 


theological approach to the existing problem, therefore, offers little hope of a 


presently practical solution. This does not mean, however, that a restriction of 
divorce will be advocated solely by those who have theological convictions. On 
another plane, there are basic social values which strongly suggest and support a 
reforming attitude. Spiritual values, in this sense, involve no sectarian differences. 
All good citizens can consider these principles sincerely and fairly, and draw from 
them appropriate conclusions. Exposition of these values therefore forms the body 
of this paper. 

Historically, every political society has recognized that the family is the essential 
and basic unit of social organization, and has given to it every favor and protection.? 
This has been true in our own American legal history. Corpus Jurts® defines marri- 
age as a status 

*).C.D., $.T.D., LL.D. Catholic Auxihary Bishep of Boston 

*For a fuller but non-technical statement of Catholic viewpoint, see 52 Homiceric anp PasroraL 
Rev. 888-896 (1952). 

> Cf. The Sovret Family, 189 Ati antic Montury 18-20 (1952) for a popularized report on the 
Soviet's reversal of public policy, from unlimited divorce to almost complete prohibition of divorce. The 
re-establishment of strong and legally protected families was dictated by a purely secularist and in- 
tellectual analysis of the needs of the state. Such authoritarian procedure is impossible in the United 
States; but it is here suggested that “the children of this world are wiser in their generation than the 


children of light.” 
*38 C. J. (Marriage. Derinrmon ann Nature §1) 1273-1274 (1925), with authorities cited. 
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.. in which the state is deeply concerned, and over which the state exercises a jealous and 
exclusive dominion. 
Lombard? writes: 
Marriage . . . is founded upon the mutual consent of capable contracting parties. It 
. supersedes all other contracts between the parties and, with certain exceptions, it is 
inconsistent with the power to make any new ones. As between the immediate parties, 
it is a civil contract; but as between them and the State, it is a status controled and 
regulated by considerations of public policy which are paramount to the rights of the 
parties. . . . The Commonwealth has a deep interest to see that it is not put into 
jeopardy, but maintained. The marriage contract can neither be cancelled nor altered by 
the will of the parties. 


These familiar legal phrases once applied literally and directly to the individual 
cases which arose. Today it is all too evident that they have chiefly a historical and 
nominal acceptance. Divorces by the hundreds of thousands are granted without 
investigation or contested trial. It is in the field of divorce practice, and there 
alone, that, notoriously, judicial decisions follow upon perjury and collusion, with 


5 It is admitted that divorce 


no serious effort to prevent this perversion of justice. 
courts often cease to be tribunals to discover the truth and apply the law impartially, 
and rather are bureaus to register decisions already taken by the litigants. In these 
cases, therefore, the parties have effectually cancelled their status by their own will, 
general legal principles to the contrary notwithstanding. 

The present problem is of modern growth, largely within the twentieth century, 
accelerated since the first World War.® It had been in part sanctioned by statutes 


and by judicial procedures. For the most part, however, it derives from a change 


in public opinion. Despite criticisms and cries of alarm, the public has never rallied 


to oppose or check the liberalization of divorce. Amid this public apathy, many 
lawyers have found a substantial income from divorce practice, while judges and 
court officers owe their honors and status to the increase in the number of cases. 
Certain states attract libellants from afar, with prot not merely to courts and 
lawyers, but also to travel agencies, hotels, amusement centers, and all the rest. 
Naturally these vested interests have favored easier divorces. Also, millions of 
citizens, already divorced, have naturally tended to resist any movement which, 
by implication, would put blame on their character and social status, Finally there 
are many citizens of highest calibre who profess to be shocked and horrified by the 
statistical reports of divorce throughout the nation, but yet have upheld and de 
fended individual cases among their personal acquaintance. These cases, they insist, 
are purely private matters; the marriage bond had long been completely broken, 
beyond hope of repair; the continuance of the tie would do no good to anyone; no 
reasonable person would oppose the efforts of the unhappy wife or husband to find 


* JosepH CUMMINGS, MARRIAGE AND Divorce Laws or Massacuuserrs 3 (2d ed. 1937), with authorities 
cited 

® Cf. dissenting opinion of Crane, J., in Mirizio v. Mirizio, 242 N. Y. 74, 87, 150 N. E. 605, 609 
(1926). 

*Walsh, Marriage and Civil Law, 23 St. Joun’s L. Rev. 209 (1949 
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freedom and happiness in a new marriage. The theoretical condemnation of di- 
vorce in general has not persuaded these citizens to any judgment against divorce 
in individual cases. 

Yet it is the repetition of these individual cases, by the hundreds of thousands, 
which gives us our horrifying statistical tables. It is an old human frailty to be 
unable to see the forest because of the trees. It is this concentration on individual 
cases which has made the public forget broad social implications. In contrast, this 
paper invites the readers of Law and Contemporary Problems, together with jurists, 
statesmen, leaders of public opinion, and all citizens of real vision, to remember that 
bad cases make bad law, and to consider values and purposes and procedures as 
they affect the common weal, omitting any personal and individual applications. 

It is here submitted that social values call for a return to an older and stricter 
upholding of the permanence of the marriage bond. It has always been stated that 
the state has interests in every single marriage, interests which are paramount to 
the wishes of the parties themselves. No decision or statute, it would seem, has ever 
written into law the precise nature of this public interest.’ The reference was to a 
philosophy of society which was generally accepted, and hence needed no definition. 
Today, with a change in public thinking, it is well to recur to venerable and once 
familiar principles. 

First, and basically, the public seems to have forgotten that the strength and 
vigor of national life depend directly on strong and vigorous family units; and, 
negatively, that decay in family life is a warning of national weakness, and of a 
vacuum into which some other race or nation will move, because of its superior 
strength and hardiness. Gibbon included this as a chief factor in his analysis of the 
decline and fall of the Roman Empire. The same historical correlation has been 
verified in other ages and other nations. In some part, this argument may involve 
a “cannon fodder” valuation of the family; but actually it extends to more than 
the mere number of youths available for military service. 

There are spiritual values which, if lacking, leave the nation’s citizens weakened 
in the essential courage and devotion and loyal will to serve the common weal; 
which, if present, cause an esprit de corps which makes invincible a people inferior 


in numbers and equipment. Commonly these values center upon hearth and home; 
are based on the devotion, the self-sacrifice, and the joy of possession and self- 
expression which each man has known in his own family, and which he will not 
cede to any aggressor. There are those who, despite the heroism of our boys in 
Korea, cry that this consciousness of personal dignity and duty are lacking in our 


*Somz: brief generalizations may be found, as: “Marriage is not merely a contract between the 
parties. It is the foundation of the family. It is a social institution of the highest importance. . . . 
The Commonwealth has a deep interest that its integrity is not jeopardized.” French v. McAnarney, 
290 Mass. 544, 546, 195 N. Lb. 714, 715 (1935). 

“The great object of marriage in a civilized and Christian community is to secure the existence and 
permanence of the family relation, and to insure the legitimacy of offspring.” Richagdson v. Richardson, 
246 Mass. 353, 355, 140 N. E. 73 (1923), quoting Chief Justice Bigelow in Reynolds v. Reynolds, 3 
Allen 605, 607 (Mass. 1862). 
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society today. They argue that those who have nothing and expect nothing 
permanent or supremely valuable in their personal lives will have no high standards 
of devotion to their country, whether in peace or in war. One need not share in 
this pessimism; yet—if the home in which one was reared, and the home which 
one has established, were secure and beyond risk of dissolution, would one not 
have a greater stake in the preservation of such a happy fortune? Does not the 
present practice of thoughtless marriage and easy divorce threaten the foundations 
of patriotism and good citizenship? If so, who can resist a reform in the field of 
marriage and divorce ?* 

A second consideration derives from the actual working of divorce courts. It 
will appeal chiefly to those who retain a personal conscience in the observance of 
the ethics of the legal profession, and who have an innate revulsion against perjury 
and deception in the judicial process. A bad tree brings forth bad fruit; and the 
value of an existing system may be judged by the evils which seem inextricable 
from its daily practice. 

It was remarked above that the whole field of divorce litigation is malodorous. 
Deliberate perjury and misinformation are regularly presented to the courts, often 
by connivance of the respondents and their attorneys. Where the law calls for proof 
of the commissions of criminally guilty acts, whether of adultery or cruelty or what- 
ever, actual practice 1s satisfied by specious technicalities, of no real truth or gravity. 
Where the statutes do not provide for an easy divorce, procedure makes available 
easy annulments. 

It is commonplace that a majority of lawyers apologize for their participation 
in any divorce case. They state frankly that they wish to have no part in this 
field of practice. There is an implication that their brethren who make divorce a 
major or even sole activity are less than ethical. But may not a question be ad- 
dressed to these barristers? Should they not use their influence and standing to 
correct a situation of which they thoroughly disapprove? Should they tolerate in 
silence the fact that a minority of lawyers bring the profession into disrepute by 
suborning perjury and all the rest? “Live and let live” is well enough in accidentals: 
it is cowardice or worse when essential standards of honor and truth are involved. 

A third consideration derives from a psychological survey of the parties to any 
divorce, and their children. At present, with divorce and remarriage easily available, 
many marriages are rashly contracted. Sometimes the only basis for the marriage 
is a rash impulse, with no thought at all of the future. Often enough, for reasons 
easily imaginable, there is an intention to marry, but to terminate the union as 
promptly as possible. More often still, it is foreseen that a future divorce is entirely 


probable, but it is felt that some immediate satisfaction is more important than 
any later unhappiness. In all these cases, the guarantee of easy escape is a decisive 
motive for the unwise marriage. The elimination of this guarantee will not elimi- 


* PLarrorM (May, 1952), published by Newsweek, New York, N. Y., gives a popular survey of the 
current divorce problem in the United States and the pros and cons of the newly proposed Family 
Court. In this reference, compare pages 2-4 
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nate frailty and stupidity and rashness in our young people; but is it not socially wise 
and desirable to check, rather than encourage, whatever is rash and unthinking 
and destined to tragedy? 

Again: each divorce or annulment sets a man and woman free from their mutual 
obligations, and free from the duties to society which they had formerly assumed. 
Each is given the right to remarry, and hence to undertake precisely the same 
obligations which on the record they had previously failed to fulfill. There are all 
too many cases in which a party is set free to repeat, with a new partner, the same 
mistakes and crimes which have already brought tragedy in the first marriage. 
Outside these cases, it is also true that the whole process of divorce will of its nature 
cause some psychological trauma even in honorable and generous and normal men 
and women. The shame of failure, the inevitable bitterness and hatred are hurtful, 
if not ruinous, to character. The hope of new happiness must be clouded by ever 
present memories of past disappointment. The new marriage suffers a serious 
psychological handicap. 

If this be true of adults, it is even more true of their children. Those reared in 
a broken home can never have the background of safety, assured support, loving 
understanding, and the sense of belonging, which are essential to adolescent years. 
The balanced influence of both mother and father will be missing. It is all too 
obvious that the child in large part pays the price of the parents’ quarrels and di- 
vorce.® For the good, then, of the children, and even for the good of the parents 
themselves, there is need to halt the mad and uncontrolled rush from quarrel to 
libel, from libel to divorce, from divorce to remarriage. 

A last consideration is found in the evidence that the simple device of delaying 
action on divorce libels has resulted in the withdrawal of the libel and the attain- 
ment of reconciliation. A significant number of people soon regret their first hasty 
action and gladly welcome any face-saving excuse to return and renew common 
life. With calm reflection, they come to see that divorce does not end problems, but 
rather creates new ones. It is thus proved that “divorce mills” do much unnecessary 
and avoidable harm to individuals, to families, and to the common weal.'° 

All this and more must be said of spiritual values which are neglected in the 
current granting of so many divorces. There have been many plans to work a 
reformation in law and procedure. The latest is discussed from many angles in this 
number of Law and Contemporary Problems. It must, however, be noted that 
the problem is really not one of drafting new statutes or introducing new procedures. 
The prevalence of divorce is due, not so much to the law and the courts, as to popu- 
lar American opinion. Behind each of the divorce libels is the decision of one or 
both of the partners to file and prosecute the action; but behind this decision 
is the community judgment that these individuals are doing no wrong, and that it 
is for the partners to decide their individual futures. There is no remembrance of 


gi a ee 
9 Id. at 15. 
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the interests of the state “which are paramount to the rights of the parties.” The 
problem therefore is one of education: how to create a general consciousness of social 


responsibility whenever the married status is assumed, and of similar social reponsi- 
bility whenever the status is endangered. 

If American public opinion remains unconscious of any harm resulting from 
widespread and almost uncontrolled divorce, it is useless to write new statutes and 
install new procedures. However the law may read, publicly approved divorces 
cannot be denied to the millions of litigants. It is therefore a question of fact: have 
all these divorces actually harmed our United States? If not, there is little reason 
(other than religious) to urge reforming measures. But if harm has been done 
to the common welfare of us all, to wives and husbands and children, and to the 
dignity and purity of our judicial system, that fact must be proclaimed untiringly 
by all those who know the harm. On them rests the obligation to lead public 
opinion to a sounder and healthier judgment. The contemporary problem is 
whether or not they are able and willing to do so.” 


In Tue Spirit or Linerty—Papers anp Appressts OF LeakNep Hanp 190 (Irving Dilliard ed., 
1952), Judge Hand has written: “Liberty lies in the hgarts of men and women; when it dies there, 
no constitution, no law, no court can save it... .” So too for a spiritual valuation of marriage and 


the family. 





DIVORCE FOR THE UNWORTHY: SPECIFIC 
GROUNDS FOR DIVORCE 


Paut Sayre* 


. and the spurns that patient merit of the unworthy takes... . 
Hamlet, Act Ill, Scene I. 


I 
Tue ANomatous SITUATION 

Hamlet wasn’t the only one who thought the unworthy often secured advantages 
which they certainly did not deserve, and whatever else Hamlet knew about the 
“unworthy” in general, he didn’t think about the unworthy in divorce litigation.’ 
The only absolute divorce they had then was by act of Parliament, and this was so 
expensive and so rare that the merits of the litigants were not of much public 
concern. But the unworthy among divorce litigants now may well be more nu- 
merous than the worthy ones, and they do constitute a significant part of the total 
population. If, in such a frequent thing as divorce, so far as litigation goes, injustice 
is done in that the worthy fail and the unworthy succeed, then surely it is time 
for the legal profession itself to look into this matter and to try to bring about 
results that do not bring discredit upon the law. 

If we are to prevent the shocking if not indeed farcical result of having injustice 


prevail generally in divorce litigation, we must consider whether our bases for 


divorce are calculated to reach just results in view of the very special character of 
marriage and divorce against other claims litigated in our courts. 

In general, our system of law is an adversary one; we seek to reach truth through 
contest, the contesting parties each representing his own interest, with a real contest 
in which the other contestant is striving his best to succeed also. 


*® A.B. 1916, Harvard University; J.D. 1920, University of Chicago; S.J.D. 1925, Harvard University 
Professor of Law, State University of lowa. President, National Council on Family Relations, 1937 
1939. 

* Of course, from the outset, we have in our minds the shocking fact that the United States has by 
far the highest divorce rate among the so-called civilized nations of the world. Of these excessive 
divorces, by rather common consent, a large number are purely frothy or trivial, so far as actual causes 
go. It is not the purpose of this paper to pass on the wisdom or unwisdom of particular grounds for 
divorce or of allowing divorce only for such limited giounds as adultery or desertion. But it is our 
purpose to consider ways of eliminating these purely needless divorces. In fact, our intent is to do so 
by a new method of considering all divorces, rather than a change in the specific grounds for divorce 

True, this we might call an indirect way of reducing divorces, but in divorce law many things are 
done indirectly. For instance, in the U.S.S.R., the grounds for divorce are still very trivial as they 
have been from the beginning of the Communist regime. But the actual number of divorces has been 
greatly reduced, and by a method which seems fantastic for a country that substantially denies private 
property, It is done by the burden of court procedure, and especially the cost in total fees for securing 


a divorce. 
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But this elementary basis of our litigation generally simply does not prevail 
in divorce litigation. It is perhaps the one exception in our whole law to the 
general rule that there is a real contest for the courts to decide. Indeed, we hold 
specifically that if it is a “moot” case, the courts will refuse to hear it. But the 
surveys of divorce litigation show that much less than one tenth of the actual 
divorce cases in the courts involve a real contest on the question of granting the 
divorce at all. A slightly larger percentage show an apparent contest on the merits. 
But in fact the contest is not over granting the divorce but solely over the amount of 
the alimony, or the custody of the children, while the defendant is perhaps as 
anxious as the plaintiff to have the divorce itself granted.’ 

In a word, divorce litigation is the one striking exception in the whole field of 
our law to the method that the defendant is trying to prevent the plaintiff from 
succeeding and that this real contest will bring out the true facts and the best legal 
construction of those facts. 

Of course, if the parties have agreed in advance not to contest the divorce, there 
is a technical case of collusion, which would prevent granting of the decree, and 
would make the parties themselves subject to contempt proceedings. But this is 
not true in a practical sense. Especially when the grounds for divorce include no 
serious offenses, most marriages involve difficult incidents that can truthfully be 
presented as grounds for divorce. Where we have specific grounds for divorce, 
therefore, the real issue is whether or not the parties choose to seek a divorce on 
the technical grounds for divorce which they undoubtedly have. Agreement on this 


question and on the whole matter of alimony and custody does not involve col- 


lusion or any technical fraud on the court. 

Under our statutes, however, we find that the legal grounds for divorce are 
specific acts of wrongdoing, and it is by proving the doing of these acts that a 
divorce decree is secured. And most of the grounds for divorce involve moral 
turpitude in theory: adultery, desertion, cruelty.* In fact, of course, the desertion 
may be fictitious, as well as the act of adultery. And the cruelty may be utterly 
trivial or fictitious as the parties themselves elect. We must remember again that 


a specific cause of action presupposes proof of that wrongdoing. But in divorce 


litigation this is exactly what we do not have. Actually, both parties want the 
divorce. Usually it is a default case with no contest at all. Almost never is there 


? For divorce statistics, see MARSHALL AND May, Tue Divorce Court (Vol. I, 1932; Vol. Il, 1933). 
*A number of jurisdictions even have statutes which provide for “indignities” to the complaining 
Under such statutes, the right to a divorce for “indignities” is separate 


spouse as grounds for divorce. 
For a comprehensive discussion of this type of statute see Note, 


and apart from the relief for cruelty 
Indignities as Grounds for Divorce, 1 Wyo. L. J. 187 (1947) 

For additional articles and comments on divers grounds for divorce presented to the courts, see 
Comment, Court-Martial Conviction as a Ground for Divorce, 2% B. U. L. Rev. 222 (1948); Alexander, 
Our Legal Horror, 19 J. B. A. Kan. 321 (1951); Comment, Habitual Cruelty, 19 Ausr. L. J. 271 
Persons—-Divorce—Insanity as Grounds—Requirement of Pleading and Proving 


(1945); Comment, 
Rev. 207 (1951); Comment, Willful Refusal to Have or Bear 


Ability to Support, 24 So. Cavir. L. 
Children as Grounds for Divorce or Annulment, 55 Yace L. J. 596 (1946); Comment, Divorce, Wife’s 


Cruel and Inhuman Treatment, 18 Tenn. L. Rev. 719 (1945) 
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a real contest on the divorce itself.‘ Would it not seem that this situation, so 
strikingly different from other fields of the law in which real contests occur, should 
have a method adapted to its needs, and not a method that is entirely fictitious and 
false? This scheming by the parties themselves in an atmosphere of falsehood, as 
well as the fraud on our courts, works a degrading influence on the quality of our 
civilization and brings our whole system of justice into disrepute. 

If we consider one particular phase of divorce law, perhaps this general folly 
of relying solely on specific grounds for divorce will be more clear. The whole 
technique of affirmative defenses is one of the weakest parts of divorce law itself. 
Many writers and practicing lawyers think that at least the defense of recrimination 
should be entirely abolished.® In straight logic it is difficult to defend, since normally 
in the law one is liable for his own wrongdoing, at least in the field of torts, even 
though the defendant has been guilty of some separate and collateral wrongdoing.® 
The case of an assault by way of self-defense is really not an exception since the 
theory there is that the attack has been excused from the beginning, because of the 
first attack by the defendant. In recrimination, however, the offense by the plainuff 


“Of course, divorce involves the determination of a status, and the state itself is always an implied 


party to every litigation involving a determination of a marriage. This is especially true of divorce 


litigation. Thus in a non-contest divorce hearing, the grounds for divorce must nevertheless be proved, 


even though the defendant does not contest them. The judge himself will require the presentation of 
evidence giving satisfactory proof of the truth of the alleged grounds for the divorce. 
It might seem that this would protect the public against trivial divorces, since the real ground for 


The difficulty here, as in so many other cases in this field, is due 


the divorce would have to be proved. 
For instance, it has been reliably estimated that in non-contest 


to the actual practice in our courts. 
divorce cases (including perhaps most of these that go by default) the divorce is granted within five 
minutes after the complainant begins to give or introduce his evidence in support of his petition 

Thus proof of the grounds for divorce is required, but when there is no contest, this proof is usually 
perfunctory and any real finding by the court of wrongdoing simply does not exist. Once more, we 
have the adversary method. We seck to find truth through contest. When there is no contest, the 
whole method breaks down. 

* Under the doctrine of recrimination, where both are substantially at fault, and the divorce is con- 
tested on this ground, there can be no divorce. See Arnaboldi v. Arnaboldi, 101 N. J. Eq. 126, 138 
Atl. 116 (1927). For a ciitical discussion of the doctrine itself see Note, Recrimination as a Defense in 
Divorce Actions, 28 lowa L. Rev. 341 (1943). 

The proposed doctrine of giving divorce only after at least one party has made an effort would 
in itself abolish the doctrine of recrimination. But it would not be a relaxation in a sense of making 
divorce easy for wrongdoers. ‘Thus if both parties continued to be at fault, as in a situation where 
recnimination applies now, there would also be no divorce under this new doctrine. This new test 
does seem to free the law of divorce from the needless fatalism of recrimination and at the same time 
it requires honorable effort in sustaining a marriage and permits divorce only for real rather than 
artificial cause even where the marriage has failed. Also, of course, the defendant who has not made 
adequate effort under the new rule, would be penalized in the terms of the decree, in matters of alimony, 
rights of custody, and other advantages 

* The problem of not allowing a divorce where both are at fault, would never arise as a serious issuc, 
if the courts required the parties to show an honest effort in carrying out the marital obligations. 
Under recrimination, if both are at fault, this is just another way of saying that the plaintiff has not 
made an honest effort to make his marriage succeed, and therefore cannot have a divorce even though 
the defendant is at fault. 

Furthermore, in the supervisory field of equity, perhaps chiefly in the field of trusteeships and re 
ceiverships, the courts do require a showing of affirmative activity where the one appointed (trustee. or 
receiver) is asking for court approval of his administration (see note 12, infra) Especially in’ the 
field of default divorce cases, this whole practice could be revitalized if the courts would require a 
detailed showing of affirmative effort to make the marriage succeed, much as they require a showing of 


affirmative effort in a trustee or receiver in the discharge of his undertakings. 
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may be entirely separate from the one charged by him against the defendant. Yet 
if the plaintiff's offense is proved, he cannot recover against the defendant, even 
though the defendant is guilty as charged.’ In theory, one cancels the other as it 
does not elsewhere in the law. 
Il 
A SuccEsTED SOLUTION 


A solution for these difficulties, I think, is not some striking new approach, but 
merely carrying out in fact what is already implicit in every divorce petition sub- 
mitted to the courts and indeed in every petition anywhere in the law. The divorce 
petition always states that the petitioner has been a good and loving husband (or 
wife) and has done all he or she could to make the marriage succeed. And gen- 
erally one must come into equity with clean hands and prove not only that the 
defendant has done wrong, but that he, the plaintiff, has done right. The clear 
source of these difficulties in divorce law is that the courts do not require that these 
assertions of good conduct by the petitioner shall be true in fact. They are treated 
as mere verbiage. In a situation in which the misconduct of the defendant is 
usually fictional, the result is that the plaintiff may well secure the divorce although 
the defendant has done much more than plaintiff to live worthily in marriage and 
to make the marriage succeed. We have then the astounding result that the one 
who gets the divorce for the alleged misconduct of the defendant, has not carried 
out his marriage worthily and is more at fault than the defendant is. 

Perhaps the analytical approach to the grounds of divorce is emphasizing the 
status side of marriage rather than the contract side. The particular grounds for 
divorce find their justification at least in part on the theory that one party has failed 
to carry out his particular obligations and has given specific grounds for complaint. 
But marriage is also a status and both parties owe a duty to strengthen and enrich 
this status. Looked at from this point of view, the significant issue is the contribu- 
tion each makes affirmatively to the marriage partnership, rather than the particular 


offenses he or she may have committed.* Particular offenses are adapted as a rule 


T*Te is well settled that a suitor for divorce cannot prevail, if open to a valid charge, by way of 
f | g 
f the causes of divorce set out in the statute, . Recrimination as a bar to 


recrimination, of any of 
divorce is not limited to a charge of the same nature as that alleged in the libel , It is sufficient 
so declared in the statute. The general 


if the recrimination charges any of the causes for divorce 
principle which governs in a case where one party recriminates, is that recrimination must allege a cause 
which the law declares sufficient for a divorce.”’ Gardner, J., in Morrison v. Morrison, 142 Mass. 361, 
362, 8 N. E. 59, 60 (1886). For the various theories urged by the courts in support of the doctrine 
of recrimination, see Blankenship v. Blankenship, 51 Nev. 356, 360, 276 Pac. 9, 10 (1929); Phillips 
v. Phillips, 48 Ohio App. 322, 324, 193 N-E. 657, 658 (1033) (“clean hands” theory); Conant v. Conant, 
10 Cal. 249, 254, 70 Am. Dec. 717 (1858) (that marriage is a contract with mutually dependent cov- 
enants and since both parties have breached the covenants the court will not aid either party); Radzinskt 
207 N. W. 821 (1926); McMillan v. McMillan, 113 Wash. 250, 251, 


PY 


v. Radzinski, 234 Mich. 144, 145, 
193 Pac. 673 (1920) (that divorce is a remedy available only to the innocent spouse). 
an affirmative showing of trying to make the marriage succeed, 


“If divorce were granted only on 
1 matter of allegation, and as a subsidiary ground 


we could retain the specific grounds for divorce as 
for divorce, in the sense that the indispensable ground is that the complainant has tried to make the 
marriage succeed, whereas the defendant has made a less substantial effort and has committed particular 


offenses. This would be a very practical way to get around cruelty as a purely trivial ground for 
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to people who live independently of each other. They should not be taken to 
impair indirectly the significant side of marriage—namely, the affirmative obliga- 
tions of making the marriage succeed, as contrasted with the negative ones of not 
doing particular acts, which we all know in fact may be very trivial as interpreted 
by the courts and as compared with a truly affirmative attitude in honest work to 
make the marriage succeed. Here as everywhere we must keep our problem in 
sensible perspective, and not become lost in trivial artificialities. The idea of suing 
another on a particular ground (cruelty, desertion, etc.) is almost ridiculous. You 
don’t have to marry in order to have legal protection against others punching your 
nose. Every citizen has this protection without marriage. But no one has the 
extraordinary privileges and opportunities of affirmative service, found in marriage, 
without the official sanction of the state in authorizing this extraordinary relation 
of marriage.® Not only is this true from the authority of the state, but it is 
equally true from the express agreement of the parties. Each promises to love and 
to cherish the other, in sickness and in health, until death does them part. Neither 
promises not to punch the nose of the other nor to come home in a drunken condi- 
tion. 

A much closer analogy for the termination of marriage than that of particular 
offenses, is the well-established practice of a court of equity in terminating a part- 
nership, or in administering an active enterprise under a receivership, or indeed, in 
the whole field of the law of trusts. In each of these instances we have a status to 
interpret and an active enterprise to administer, and in each case the court considers 
affirmative conduct and the honest advantages of the enterprise so far as effective 
work alone is concerned. Indeed, we have the general rule that partners cannot 
sue each other at law on partnership matters,’® with a corresponding practice that a 


partnership is not dissolved by a court of equity because of particular wrong acts." 


It is only dissolved upon a fair consideration of the entire enterprise and in keeping 
with the equitable claims of all the parties, especially in the light of how much 


divorce. The plaintiff would have to make a positive showing himself, and the defendant would lose 
primarily because he did not correspondingly try to make the marriage succeed. These specific allega- 
tions of cruelty, which are really trivial, would then sink into their proper place as inciden:a! itlustrations 
of the defendant's failure to make the marriage succeed. 

* The test of making the marriage succeed, would automatically take care of the weak side of 
recrimination in divorce law. There would always be some difference between the effort of the plaintiff 
and that of the defendant in making the marriage succeed. If the court thought it best to grant a di- 
vorce, it could grant it to the one who had tried hardest to make his marriage succeed, and it could 
place the particular allegations. for divorce within that pattern and subject to that primary judgment. 
Thus the absolute stalemate of no divorce for either under recrimination when both are at fault would 
not occur. The new test of making the marriage succeed would ulways involve some differences, and 
the old basis of stalemate would be gone. 

*© The case of Douthit v. Douthit, 133 Ind. 26, 32 N. E. 715 (1892), recognizes this general rule, but 
with certain exceptions under particular fact situations as regards the state of the partnership affairs. 

** Cash v. Earnshaw, 66 Ill. 402 (1872); Gerard v. Goteau, 84 Ill. 121 (1876). It was held in the 
Cash case that it is not for every act of misconduct on the part of one partner that a court of equity, at 
the instance of the other partner, will dissolve a partnership and close up its affairs; that to justify such 
an extraordinary interposition, a strong and clear case must be made out, of positive and meditated abuse; 
and that for minor misconduct or grievances, involving no permanent mischief, a court of equity will 
ordinarily go no further than to act upon the faulty partner by way of injunction. 
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honest work each has done. The same is true in judging the continuance of a 
receivership, and the administration of an active trust.’* 


Il 


MArRIAGE IN THE CYCLE OF THE FAMILY 


Perhaps a final consideration is this. The plain fact is that marriage not only 
deals with human life as other legal relationships do not, but also is a necessary 


part of the cycle of the family in which each of us is child and husband or wife 


and father or mother, all three at succeeding stages. The result is that this continuity 
means the continuity of life itself on this earth and the constant recurrence of new 
life, with each playing not one part, but all three of these very dissimilar parts, 
although at different times. 

Without wishing to assert a fixed and literal succession in this matter, this 
basic cycle of life and of succeeding relationships which this life presupposes, is 
obvious. Any analytical construction of the law that does obvious violence to this 
factual structure, is headed for trouble. Of course you have to have a special method 
for handling marriages and particularly the dissolution of marriages. The relations 
themselves are truly unique. They are like nothing else in the law, and for that 
matter, like nothing else in this world. Put it this way; if there were no children 
in the world, life as we know it would cease on this planet when those now living 
are dead. Is there any other legal relationship that involves such truly awful conse- 
quences as this? I suggest therefore that we drop the particular grounds for di- 


vorce except as incidental guides, and that the test for any divorce shall be whether 


the complainant has made a substantial effort to make his marriage succeed."* 


723 Scorr on Trusts, §329A, p. 1794: Hinds v. Hinds, 126 Me. 521, 140 Ath 1&9 (1928). It has 


been held that where a trust is to terminate on the divorce of the beneficiary, and she secures a divorce 
solely for the purpose of terminating the trust and with the intention to remarry her husband, the court 
will not terminate the trust. Im re Vetter's Estate, 30% Pa. 447, 162 Atl. 303 (1932). In Gifford v. 
Smiley, 271 Mass. 467, 171 N. E. 645 (1930), it was provided that the trustee should pay the income 
of the trust fund to certain beneficiaries, and should pay out of the trust estate $1,000 to each beneficiary 
who should earn and save $1,000. The court held that it would not order such payment to be made 
by the trustee to a beneficiary unless the beneficiary proved he had complied with the provisions of the 
trust agreement. Thus the court refused to terminate the trust by paying out the corpus untl the 
beneficiaries had performed the affirmative acts required of them; and conversely, the trustee was not 
permitted to terminate the trust until the affirmative acts required of him (requiring proof of the 
performance of the condition by the beneficiary) had been performed. 

A court which has discretionary power to appoint a receiver and confers upon him certain functions 
may put an end to them whenever it deems it expedient to do so, but like all other judicial action 
resting in sound discretion, its exercise should always be grounded on some consideration of justice or 
convenience. It should never be exercised capriciously or arbitrarily, but only for cause. McCullough v. 
Merchants Loan & Trust Co., 29 N. J. Eq. 217, 218 (1878). See also Pagett v. Brooks, 140 Ala. 257, 
260, 37 So. 263, 264 (1904). 

*®In considering this new technique, one thinks at once of difficult divorce or easy divorce, accord- 
ing perhaps to the pattern of New York as against the pattern of Nevada. Under the new plan, what 
would happen to this great divergence between the states, which has been a stumbling block to so many 
worthy efforts to improve divorce law? Perhaps some of these difficulties will be worked out in view 
of experience after the new plan has been used for some time. In general, however, I think the di- 
vergence between the states would continue substantially as it is now. Unless changed by statute, New 
York would continue to grant divorce only on a finding of adultery, but even adultery would be a 
subsidiary issue in securing a divorce to the main one of making the marriage succeed. The chief 
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He or she owes that much not only on the basis of the promise creating the marri- 
age but also as a public as well as a private duty in preserving the stability and the 
cultural values that are found in marriage and upon which all of us justly rely, 
whether consciously or unconsciously, in preserving our whole way of life. If the 
good life in marriage in terms of what people do is dropped, and the whole thing 
becomes a matter of trivialities, with each doing nothing affirmatively, but seeking 
only some triviality for destroying this good way of living itself, then in sober fact 
our civilization will not have the substance and strength to continue. 

I would add, that the judge would probably not grant divorce except when both 
the plaintiff and the defendant have made some honest effort to make the marriage 
succeed, unless the plaintiff has made a final effort, and further pressure by the 
court in securing cooperation from the defendant seems futile. 

Quite frankly, marriage is the most private of all relationships, but the marriage 
institution is not a purely private one, paradoxical as this may seem. Marriage 
carries with it amazing privileges. These are not given without appropriate duties 
also. Indeed we not only require the duties, but our way of life makes these neces- 
sary. Whatever one’s view of marriage may be, surely no one is prepared to say 
that we could take all our present stability and source of worthy living from marri- 
age, and leave it merely a trivial, selfish relationship, without taking from our whole 
way of life elements of strength that our total human capacities cannot lose and 
at the same time survive in our increasingly difficult and complex world. 


effect of the proposal would be to reduce divorces, at least to eliminate the “frothy” ones, the ones that 


pretty clearly are needless and usually harmful to both parties. These divorces occur throughout most 
of the states, not only in the easy-divorce states of Nevada, Florida, and six or seven others. In all 
the other states (some 44) the new method would retain the technical grounds for divorce while 
emphasizing the contribution to the marriage, and putting the specific ground into a proper and 
subordinate place. 

Perhaps there is one final question—the question of the purely individualistic theory of marriage, 
in which the marriage is viewed purely from the contract point of view, and it is said that husband 
and wife should have practically free divorce. No doubt this view is held not only by many people 
of limited cultural powers, but, at least privately, by some of the moral pillars of the community, who 
still believe in easy divorce for themselves although they would restrict it for others 

Surely the serious answer to this is that marriage is not an individual and private contract. Marriage 
is absolutely controlled by the state. There is no such thing as marriage without state approval, even 
on a technical ground, in the common law itself. Similarly, divorce is impossible except under cond: 
tions imposed by the state, and those conditions, in keeping wth the real interests of people everywhere, 
are that there be reasonable stability to marriage so that, with remarkable parallelism, we may have 
reasonable stability in all our ways of life, for the necessary health and strength of the nation, From 
the point of view then of what public marriage and divorce law should be, it surely is a fair under 
standing, and indeed acquiesced in by people generally, that the great privileges of marriage to the 
individual, and the great cultural opportunities of marriage to the whole community, mean that 
the individual must work hard to make the marriage succeed before he is permitted any possibility of 
divorce, as a condition of being permitted to live in marriage in the first place. He owes this element 
of effort, whatever the incidental incanvenience or unhappiness may be, in order to make his contribu 
tion to the moral and cultural quality and stability of the community itself, which is so significantly 
affected (some would say controlled) by the moral and cultural quality of the marriage 
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In theory, in the United States today divorce can be obtained only as the result 
of a court fight. Whether or not one spouse can divorce the other is supposed to 
depend on the outcome of an adversary proceeding designed to establish the 
“guilt” or “innocence” of the defendant. If he is “guilty” of one of the grounds 
specified by the law of the particular state as a cause for divorce, and if the other 
party has not been “guilty” of that or any other ground so specified, a divorce decree 
follows, it being assumed that the divorce is an appropriate punishment for the 
wrongdoing defendant. 

Actually the elaborate legal superstructure doesn't work this way at all. Its 
chief accomplishment has been to make most divorce a semi-bootleg affair in 


which ordinarily only a small and relatively unimportant part of the total picture 


ever gets into court. The emphasis on an adversary determination of questions of 


guilt and innocence (usually completely unrelated to the real marital difficulty), and 
the absence in most parts of the country of any judicial machinery capable of sur- 
veying a total marital picture, have resulted in a situation where the court rules 
on the technicalities of the divorce while the essential questions are settled by the 
parties extra-judicially, usually by negotiating and entering into a contract known 
as a separation agreement. 

In a typical case recently tried before an official Referee in New York City, ten 
minutes was spent in establishing the “adultery” of the husband and the proper 
service of the complaint. The Referee then addressed a question to the wife as to 
the future custody of the child of the marriage and was told that the parties had 
entered into a separation agreement providing that the wife was to have custody of 
the child and that the husband was to contribute $15 a week for the child’s support. 
The Referee then asked the husband’s income and whether he had been paying the 
$15 a week regularly. Upon hearing the witness’ answers to these questions, the 
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Referee offered his own opinion that the sum was too high and then promptly 
called the next case. The total time allocated in the hearing to such basic ques- 
tions as custody and support was about one and one half minutes. 

Ordinarily, unless the terms of a separation agreement are blatantly outrageous 
or the agreement itself is a result of fraud, overreaching or duress, the courts tend 
to accept whatever arrangements have been made by the parties in the agreement. 
The terms of the agreement become the terms of the court’s decree without any 
real examination by the court of the factors which were considered in fixing its 
terms. Among the sixty-four dollar questions not asked by the Referee in the 
case referred to were: Did the wife have any potential earning capacity of her own? 
Did the wife have a friend or relative who would care for the child in the event 
she took a job, or would she have to allocate part of her income for such care? 
Did the husband have any capital or any source of income other than the salary 
which was mentioned? Were the wife’s parents willing and able to contribute to 
the support of their daughter and grandchild by giving them a place to live or any 
other assistance? Were the child’s best interests served by giving custody to the 
mother? Had suitable arrangements been made for a sound continuing relation- 
ship between the child and the father? 

In theory no divorce can be obtained in this country simply by virtue of the 
fact that the parties decide to get a divorce except in those few states where the 
voluntary separation of the couple for a given period of years is in itself ground 
for divorce.’ In practice, we are aware that over go per cent of all divorces are 
uncontested,” which means that the basic terms are set by agreement and the divorce 
then obtained on the most innocuous grounds specified by the applicable state law. 
In many cases the state’s laws are such that the procurement of a divorce with the 
cooperation of both spouses is ridiculously easy, while, on the other hand, in the 
absence of such cooperation it may be difficult, if not impossible, to bring about th« 
dissolution of even a hopeless marriage. Here again, New York, the state with the 
strictest laws on divorce, serves to illustrate. Arranging a hotel room “adultery” is 
a relatively simple matter providing the defendant is cooperative enough to provide 
the plaintiff or her attorney (chivalry appears in most cases to require that the wife 
be the plaintiff, no matter what the grounds) with due notice of the time when 


and place where the evidence will be available. In a case of true adultery where 


the adulterous spouse is not willing to cooperate, the plaintiff may have to spend 
hundreds of dollars to hire investigators to watch the defendant until such time as 
he permits himself to be caught in a compromising situation. If the adulterer is 
sufhciently circumspect, the spouse may never be able to prove the adultery although 
it may have gone on for years. Annulment actions which have become very popular 

* Typical of such statutes are the following: Ariz. Cope Ann. §27-802 (1939); Mp. ANN. Cope art 
16, §40 (1947); Nev. Comp. Laws Ann. $9467.06 (1947); Tex. Rev. Civ, Star. ANN. art. 4629 (1951); 
Wis. Star. §247.07 (1947). See Note, Separation for a Period of Years as Grounds for Divorce, 97 U. o1 
Pa. L. Rev. 705 (1949) 


*See Alexander, The Follies of Divorce: A Therapeutic Approach to the Problem, 36 A. B. A. J 
105, 107 (1950); Note, Law and the Disrupted Marriage, 35 Minn. L. Rev. 168, 169, 172 (1951) 
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in New York are likewise easy to obtain with cooperation and difhcult otherwise. 
For a valid out-of-state divorce the cooperation of the defendant is even more 
essential if the divorce is to have any effect or validity outside the state where it is 
granted. 

The necessity in practical terms for the defendant’s cooperation if a valid divorce 
or annulment decree is to be obtained, results in the introduction of factors in the 
negotiation of a separation agreement which have little to do with the equities of the 
situation or with the future well-being of the members of the family. The amount 
of support is frequently determined, not by the evaluation of relevant social and 
economic factors alone, but by the comparative eagerness of the spouses to dis- 
solve the marriage. Where the husband is the one who badly wants the divorce, 
the amount of alimony fixed by the separation agreement is apt to be more than a 
court would allow the wife if the question were left for judicial determination. The 
increased support is the price the husband pays for his wife’s cooperation in securing 
the decree. Conversely, where the wife is more eager for the divorce, the amount 
given her by the separation agreement is often just as little as the husband’s attorney 
feels she can be given without having the court question the validity of the agree- 
ment. The custody of children may likewise be bargained either in terms of in- 
creased or decreased alimony or in terms of the willingness of one spouse to consent 
to the divorce. 

In some few cases where the party having the stronger bargaining position has 
overplayed his hand or where the attorneys who drew the separation agreement 
have been unskilled in their attempts to clothe extraordinarily harsh terms with a 
reasonable air, the courts have refused to approve the agreements.* For the most 
part, however, the courts have ceased to exercise any real function in determining 
support and custody except in that small minority of cases where the parties have 
been unable to reach an agreement. Even in such cases the decision of the court is 
often used, not as a final determination of the issues, but as a basis for further 
negotiations by the parties. i 

None of this is to be construed as a plea for stricter supervision of separation 


agreements by the courts at this tme. So long as the courts are ill equipped, or 
not equipped at all, to handle questions of custody, support, and the like, the 


parties are well advised to settle such questions for themselves by negotiation. 


In many states the courts are obliged by statute in fixing custody and support, 
to do so in terms of the “guilt” or “innocence” of the parties‘—a concept completely 
unrelated to their economic needs and assets or their prospects for healthy readjust- 
ment after the dissolution of the marriage. Furthermore, few of our courts are 
staffed with the trained personnel required to aid a judge in intelligent planning 
for the family as a whole. Nor is the character of adversary litigation or the 
hurried atmosphere of a court burdened with an already crowded calendar con- 


® See, e.g., Yates v. Yates, 51 N. Y. S. (2d) 135 (Sup. Ct. 1944). 
*E.g., Ore. Comp. Laws Ann. §9-914 (1940); Mass, ANN, Laws c. 208, §27 (1933); Maine Rev. 


Strat. c. 153, §62 (1944). 
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ducive to any kind of sound evaluation of the resources—financial and otherwise 
or needs, of the various members of a family. The Interprofessional Commission 
on Marriage and Divorce, headed by Judge Paul Alexander of the Toledo, Ohio 
Family Court, envisages a judicial machinery which will meet the necessities of a 
disintegrating family group. As Judge Alexander and the other proponents of 
the Commission’s “Family Court” point out, diagnosis and therapy will be sub- 
stituted for guilt and punishment.® Even where therapy is not possible, 7¢., where 
the investigative and reconciliatory services of the Family Court and its trained 
personnel do not succeed in keeping the family intact, the knowledge gained of the 
problems of the individual family will provide an invaluable background for the 
court when the time comes for fixing the terms of a final separation or divorce. 

At this moment, however, only a few courts, widely scattered over the country, 
are performing or can perform any real function in planning the future of a dis- 
rupted family unit. The burden of providing conscientious and intelligent help for 
the family, therefore, tends to fall on the lawyers in the majority of cases where 
the spouses have agreed only to disagree. The lawyer today is, unfortunately, often 
ill-prepared to shoulder this responsibility. Until such time as the help of marriage 
counselors becomes a routine matter in every matrimonial case or the family court 
with its staff of trained experts is easily available, the lawyer's task in divorce, an- 
nulment, and separation cases is an extraordinarily complex one, calling for skills 
which have little to do with the contents of statute and case books. Lawyers 
called upon to negotiate the terms of a separation are dealing, not primarily with 


legal problems, but with psychological, social and economic questions as well. Not 
infrequently the lawyer enters the picture at a time when both spouses are emo- 
tionally disturbed; contrary to popular belief, most people do not reach the point 


of breaking up their homes and marriages lightly or painlessly. This is, of course, 
especially true where there are children. By the time the spouses reach the point 
of enlisting legal aid, they are often bitter and vindictive. It is easy for an attorney 
under these circumstances to restrict his role in the situation to pure advocacy and 
to adopt as his aim the same goal which he might set for himself in representing 
a client in a commercial breach of contract case—in other words, to get as much 
for his client as he can if he represents the wife, and to handle the case in such 
a way that the whole affair will put his client as little out of pocket as possible if 
he is acting as the husband’s counsel. In the long run, this limited view of the 
lawyer's function in matrimonial matters will not benefit even his own client. A 
separation agreement does not settle a matter forever in the same sense that a 
satisfaction wipes out a mortgage. The husband, wife, and the children will be 
living under the terms of the separation agreement for many years, perhaps a life 
time. Unless the agreement is sound from the long range viewpoint of the 
entire family, it is likely to increase hostility between the spouses and destroy the 


® Alexander, The Follies of Divorce, supra note 2, at 168-170; also, by the same author, What Is A 
Family Court, Anyway?, 26 Conn. B. J. 243 (Sept. 1952). 
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chances of that decent relationship developing between the children and both their 
parents which all experts agree is important to their well-being. If the agreement 
is really unworkable in practical terms, one party or the other will eventually succeed 
in destroying it. The whole process then has to be gone through again, usually 
with no net gain to anyone. 

The lawyer's first job should be that of helping his client to see the family situ- 
ation in perspective. He must have both the initiative and the ability to dissuade his 


client from using the separation agreement as a weapon for punishing the other 


spouse. Conversely, he must act as a brake when his client’s feelings of guilt 


concerning the break-up are so great that the client is eager to give or concede more 
than he should. On the other hand, the lawyer should be familiar with the mar- 
riage counseling agencies that exist in his area so that he can promptly refer clients 
willing to seek such help. And he should be trained to recognize the symptoms 
that call for the intervention of other experts: doctors, psychiatrists, clergymen, and 
the like. 

In addition to all the psychological aspects of the lawyer's task, he must also have 
some training and experience in evaluating economic realities; in many cases his 
is the only expert guidance available when a family which has been living com- 
fortably together on its income is called upon to divide the same income between 
two independent households. 

In a very real sense, the children are and should be the real clients in any 
divorce suit. And here too the lawyer should be wel! trained. The wise lawyer 
knows the pros and cons of splitting their custody, realizes that for a while at least 
the children’s greatest security may lie in each other, recognizes that children need 
to be close to both their parents, not only the one having their custody, and has an 
awareness of a host of other factors which are involved whenever a husband and wife 
separate. Above all, the lawyer can be of inestimable value at this crucial stage if 
he can help the parents to see the folly of using the children as weapons against 
each other or attempting to make the children side with one parent. 

Beyond all of this, the conscientious lawyer has a duty to explore the possibility 
of saving the marriage. While the laws of many states specifically impose this 
duty on the court having jurisdiction of the divorce suit," few courts actually have 
any constructive program—or any facilities—for the reconciliation of warring 
spouses. Mending a marriage takes more than a cursory exhortation from the 
bench to “try again” or “consider your children.” It requires a careful examination 
into the true causes of the difficulty, causes which the parties themselves often do 
not consciously recognize, and the careful evolution of a new and improved relation 
ship. This kind of help can be offered by the type of Family Court previously 
referred to and has been markedly successful in those few courts in the United 
States which are geared to offer troubled couples more than shibboleths about the 
sanctity of marriage.’ In areas not served by such courts, the duty of exploring 


* See, e.g., 8. C. Laws 1949, No. 137, §6. 
*See Note, Law and the Disrupted Marriage, supra note 2, at 169, 183. 
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the possibilities of reconciliation rea'ly falls upon the lawyer. The lawyers for the 
parties are apt to be the only outsiders who ever have any connection with a break- 
ing family, and their counsel and guidance therefore assume a very special im- 
portance. All the other “advisers”—mothers, fathers, sisters, brothers, and friends 
—are apt to “take sides” and be as violently partisan as the particular spouse they 
are backing, with no real ability to view the situation in perspective or as a whole. 

The average lawyer’s training for all of these responsibilities is, at best, hap- 
hazard; at worst, nonexistent. In most law schools the teaching of even the law of 
domestic relations is restricted to a one semester optional course.* This is barely 
time, particularly in those law schools which attempt to teach more than the law 
of the state in which the school is located, to cover the statutes and case material 
which form the basis of the legal knowledge which the prospective lawyer needs. 
Training in the nature of matrimonial problems and techniques of handling them 
is virtually unknown. The lawyer must, therefore, look to his non-legal education, 
to what guidance he can obtain from older lawyers, and to his own experience as 
husband or wife and parent. The chances are that no matter how good his in- 
tentions, his limited personal experience will be insufficient to equip him to handle 
the complicated human problems he will encounter in the domestic relations field. 

There is a very real and immediate need to help lawyers fulfill the responsibilities 
which will continue to be theirs in this field, at least until the Family Court be- 
comes a reality throughout the country. By any realistic standard, family reorgani- 
zation is as vital a problem as any lawyer is likely to undertake and should be 
recognized as such by legal educators, by bar associations, and by all others con- 
cerned with the wise and competent functioning of the practicing lawyer. If it is 
once so recognized, we may hope, not only for better trained lawyers, but also for 
the gradual development of a body of shared learning on the technique of handling 
matrimonial disputes. Perhaps if our law schools come to regard Family Re- 
organization as having as much significance as Corporate Reorganization, the 
practicing lawyers of the future will be able to discharge their duty to matrimonial 
clients and to society with something more than a hope and a prayer to guide them. 


"See Bradway, The Myth of the Innocent Spouse, in Secectep READINGS ON Famity Law 937, 951 
(1950), for an interesting analysis of the scope of training in the law of Domestic Relations in the typical 
law school. 





WHAT ARE THE PROPER GROUNDS FOR 
GRANTING ANNULMENTS? 


Rosert Kincsiey* 


Fundamentally, the law of annulment is a specialized branch of the law of 
rescission of contracts. Without here entering into any debatement over whether 
or not marriage is only a civil contract,’ it is clear that it is a status? which is created 
by contract; and it is also true that, in broad terms, the requisites of marriage are 
those of any civil contract—that is, there must be parties capable of contracting, who 
must evidence their consent in an appropriate manner. It is, of course, to the law 
of marriage, rather than to the law of annulment, that we turn for the answers to 
many of the fundamental problems that face us, for it is that law which decrees who 
is capable of contracting marriage, and it is that law which decrees the formalities by 
which consent must be evidenced. 

The several standard grounds for annulment (without now distinguishing be- 
tween annulment of voidable marriages and declaratory decrees of nullity of void 
marriages) fall into two groups: (1) Those concerned with the existence and 
manifestation of consent, and (2) those concerned with the personal capability for 


marriage of the parties. 


I 
ConsENT TO Marry 


In order to have a valid marriage: (1) the parties must intend to enter into 
the marriage status; and (2) their intent to be married must have been acquired, 
and must exist, as a “voluntary” state of mind. 

While the cases of Error, Mistake, and Jest are individually interesting, and while 
the courts have shown some difficulty in analysis of border-line situations,® still the 
chief problem in connection with the existence of an intent to marry has been in 

A “¥e ° . . . 
those cases where the ability to form such an intent was in question—ic., cases 
of so-called “Insanity” and of Intoxication. 

In determining whether or not a party to a marriage ceremony was mentally com- 

* A.B. and A.M. 1923, LL.B. 1926, University of Minnesota; S.J.D. 1928, Harvard University, Dean, 
School of Law, University of Southern California. Author of sundry articles on Domestic Relations. 

* Cf. Editorial, 23 Centr. L. J. 289 (1886); Gatto v. Gatto, 79 N. H. 177, 106 Atl 493 (1919); 
Ex parte Suzanna, 295 Fed. 713, 714-715 (D. Mass. 1924); State v. Fry, 4 Mo. 120, 180-187 (1835) 

* Consult Note, 2 Ata. L. J. 266 (1927). 

* Compare the varying results reached in: Crouch v. Wartenberg, 86 W. Va. 664, 104 S.E. 117 (1920), 
gt W. Va. ot, 112 S.E. 234 (1922), discussed in Notes, 29 W. Va. L. Q. 60 (1922) and 21 Cox. L. Rev 
194 (1921); Stone v. Stone, 159 Fla. 624, 32 So. 2d 278 (1947), noted in 19 U. or Prrr. L. Rev. 277 
(1948); Schibi v. Schibi, 136 Conn. 196, 69 A. 2d 831 (1949), discussed in Note, 31 Ore. L. Rev. 
256 (1952); United States v. Rubenstein, 151 F. 2d 174 (2d Cir. 1945); United States v. Lutwak, 195 
F. ad 748 (7th Cir. 1952). 
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petent to give a legally binding consent to become married, the courts have used a 
wide variety of language. A few courts have said that the issue was whether or 
not the party was mentally capable of entering into an ordinary commercial con- 
tract;* but the later cases have held that there is no necessary connection between 


the capacity to make commercial contracts and the capacity to become married.° 


The test today is usually put as requiring the mental ability to “understand the 
nature of the marriage relation and the duties and obligations involved therein.”® 
So put, it is clear that the capacity to enter into business relations has no bearing 


*Inhab. of Atkinson v. Inhab. of Medford, 46 Me. 510 (1859); Inhab, of Middleborough v. Inhab. 
of Rochester, 12 Mass. (12 Tyng) 363 (1815); Anonymous, 21 Mass. (4 Pick.) 32 (1826); Cole v. 
Cole, 37 Tenn. (5 Sneed) 57, 70 Am. Dec. 275 (1857); see: Sibley v. Kennedy, 224 Ala. 354, 140 So 
552 (1932); Dunphy v. Dunphy, 161 Cal. 380, 119 Pac. 512 (1911), discussed in Note, 10 Micu, L. Rev 
500 (1912). 

*“Perhaps the same degree of mental strength is not required as is essential in the transaction of 
business, involving the exercise of judgment, reason, and experience sufliient to enable the party to 
compete with an antagonist designing to obtain an advantage and to protect his own interests, yet he 
must be capable of entering understandingly into the relation of marriage.’ Hagenson v. Hagenson, 258 
Ill. 197, 199, 101 N.E. 606, 607 (1913) 

“s the same mental strength necessary to the transaction of business is not necessary to enable 
the party to contract a marriage, though he must be capable of understanding the nature of the act... .” 
Flynn v. Troesch, 373 Ill. 275, 292-293, 26 N.E. 2d gi, 99 (1940). 

Accord: Johnson v. Johnson, 214 Minn. 462, 8 N.W. 2d 620 (1943); Payne v. Burdette, 84 Mo. 
App. 332 (1900) (holding that adjudication of insanity in a lunacy proceeding was not conclusive 
on the issue of capacity to marry); McCleary v. Barcalow, 6 Ohio C.C, 481, 3 Ohio Dec. 547 (1891) 
(semble); Ross v. Ross, 175 Okla. 663, 54 P. 2d 611 (1936); Ex parte Chace, 26 R.1. 351, 58 Atl. 978 
(1904); Roether v. Roether, 180 Wis, 24, 191 N. W. 576 (1923): see: Imbotl v. Witmer’s Adm’r, 31 Pa 
St. (7 Casey) 243 (1858). 

7” we take it that the question of what is an unsound mind must, in cases of this character, 
be determined by the same tests which are applied in any case where it is sought to set aside the 
contract or other act of the person alleged to be insane. It is universally held that a vanation from 
a normal mental condition 1s not in itself enough to avoid every act. The mental defect or derangement 
must be one having a direct bearing upon the particular act which 1s brought in question.” Dunphy v. 
Dunphy, 161 Cal. 380, 383, 119 Pac. 512, 513 (1911) (italics added). “A marrage contract will be 
invalidated by the want of consent of capable persons. It requires the mutual consent of two persons 
of sound mind, and if at the time a marriage ceremony is performed one of the parties 1s mentally in 
capable of giving an intelligent consent to what is done, with an understanding of the obligations 


assumed, the solemmization is a mere idle ceremony, conferring no right and leaving the status of eact 


1 
party unchanged.”” Hagenson vy. Hagenson, 258 Ill. 197, 198-199, 101 N.E, 606, 607 (1913) (italics 
added). 

fecord: McClure v. Donovan, 86 Cal. App. 2d 747, 195 P. 2d gor (1948); Elzey v. Elzey, 1 Houst 
308 (Del. 1857); Pyott v. Pyott, 191 Ill. 280, 61 N.E. 88 (1901); Gellert v. Busman’s Adm'r, 239 Ky. 
228, 3g S. W. 2d 511 (1931); Inhab. of St. George v. City of Biddeford, 76 Me. 593 (1885); Mont 

gomery v, U'Nertle, 143 Md. 200, 122 Atl. 357 (1923), discussed in Note, 8 Minn. L. Rev. 169 (1924); 
Flfont v. Elfont, 161 Md. 458, 157 Atl. 741 (1932); Van Haaften v. Van Haaften, 139 Mich. 479, 102 
N. W. gk (1905); Lewis v. Lewis, 44 Minn. 124, 46 N. W. 323 (1890); Ward v. Dulaney, 23 Miss 
410 (1852); Chapline v. Stone, 77 Mo. App. 523 (1898); Guthery v. Ball, 206 Mo. App. 570, 228 S. W 
887 (1921); Westermayer v. Westermayer, 216 Mo. App. 74, 267 S. W. 24 (1924); Murphy v. La 
Chapelle, 95 Mont. 36, 24 P. 2d 131 (1933); Kutch v. Kutch, 88 Neb. 114, 129 N. W. 169 (1910); 
Svanda v. Svanda, 93 Neb. 404, 140 N. W. 777 (1913); McNee v. McNee, 49 Nev. 90, 237 Pac. 534 
(1925); True v. Ranney, 21 N. H. 52, 53 Am. Dec. 164 (1850); Kern v. Kern, 51 N. J. Eq. 574, 26 
Atl. 837 (1893); Buffum v. Buffum, 86 N. J. Eq. 119, 97 Atl. 256 (1916); Meckins v. Kinsella, 152 
App. Div. 32, 136 N.Y.S. 806 (1st Dep't 1912); Kemmelick v. Kemmelick, 114 Misc. 198, 186 N. Y. S. 
3 (Sup. Ct. 1921); Ross v. Ross, 175 Okla. 663, 54 P.2d 611 (1936); De la Montanya v. De la 
Montanya, 131 Ore. 23, 281 Pac. 825 (1929); Schneider v. Rabb, 100 S. W. 163 (Tex. Civ. App. 1907) 

Hempel v. Hempel, 174 Wis. 332, 181 N. W. 749 (1921). In Bloom v. Bloom, 76 N, Y. S. 2d 8go 
(Sup. Ct. 1947), a complaint alleging that the wife was afflicted with a mental infirmity or disorder, as 
a result of which she “could not fully discharge her marital dutics or functions,” was dismissed as 


stating only conclusions of law. 
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on the capacity to marry. It is familiar law in all matters involving mental incom- 
petency that the mind’s capacity must be judged with reference to the particular 
act involved: capacity to make a will, capacity to commit a crime, capacity to buy 
and sell—each involves a different quality and degree of mental keenness.’ So, here, 
the ability to think with sufficient clearness about marriage may or may not ac- 
company the capacity to think clearly about other contracts. 

As a matter of public policy, as well as of legal analogy, a different, and perhaps 
less severe, test seems to be called for in the marriage cases. In matters involving 
ordinary commercial dealings, the incompetent may achieve the ultimate benefits by 
virtue of the intervention of a guardian; but a guardian cannot contract a marriage 
for his ward. Hence one under guardianship must either stay single, or be allowed 
to marry in spite of his inability to engage in business. For the numerically con- 
siderable group of mentally weak persons, whose estates are controlled by guardians 
but who are permitted to go at large in the community, a legal prohibition on mar- 
riage would simply result in fornication, temporary liaisons, and similar socially un- 
desirable practices. Consequently, the law wisely has permitted such persons to 
marry if it appeared that, concerning that particular kind of relationship, they had 


a reasonably intelligent attitude.* 
Further, merely to state in words a “test” of mental capacity is by no means to 
solve the problem. In the first place, it must be remembered that this issue is one of 


capacity to have the proper understanding; hence mere lack of appreciation of the 
nature of marriage, arising from youth or ignorance, will not affect the marriage.” 
Further, to understand the nature of marriage and its duties and responsibilities is 
a problem that has taxed the abilities of generations of able scholars; clearly, then, 
we expect here only a minimum of appreciation of those matters in their most 
general aspects.'? The result is to leave each case to be decided very much on its 
own facts, with the decision of the trier of the facts largely controlling." 


7On this point, in addition to the holdings in the cases cited in the preceeding footnotes, consult 
the excellent analysis in Kern v. Kern, 51 N. J. Eq. 574, 26 Atl. 837 (1893); and consult Note, 14 
Sr. Louis L. Rev. 422 (1929) 

*““If the powers of his mind had been so tar affected by disease or the decay of his faculties as 
to render him incapable of knowing the effect of the act he was about to perform, and of intelligendy 
consenting to the ceremony, then there was an incapacity on his part to contract. On the other hand, 
even if his understanding was weak, still, if his capacity remained to see things at the time in their true 
relations, and to form correct conclusions, the contract of marriage would be valid... .” Baughman 
v. Baughman, 32 Kan. 538, 545, 4 Pac. 1003, 1007 (1884). Accord: Johnson v. Johnson, 214 Minn 
462, 8 N. W. 2d 620 (1943) 

*Green v. Green, 77 Fla. 101, 80 So. 739 (1919); Adams v. Scott, 93 Neb. 537, 141 N. W. 148 
(1913). 

*° “He need not have understood all the duties, obligations and responsibilities which the marriage 
relation imposed upon him, because that rule would probably render void many marriages in this 
state . But he should have had at the time sufficient mental capacity to enable him to understand 
the nature of the marriage relation, the nature of the marriage contract, and to understand that upon 
himself he took with it all the duties, obligations and responsibilities which the law would impose 
upon him as a result of that contract on his part, whatever they were.” Inhab. of St. George v 
City of Biddeford, 76 Me. 593, 597 (1885) (italics supplied). 

And see Kern v. Kern, 51 N. J. Eq. 574, 26 Atl. 837 (1893) 

"For the reasons stated in the text, only a detailed examination of each case will show what 
conduct and condition is likely to affect the judgment of a court. There is here given a selective list 
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In a few cases, marriage has been attacked on the ground that the party was, 


at the time of the ceremony, under the influence of drugs or liquor. If the effect 


of such intoxicants was to make the person unconscious of what was going on, no 
marriage resulted, since there was not even an appearance of assent.'* But if intoxi- 
cation had not proceeded that far, then the courts have treated it as merely a special 


of cases in which such evidentiary matters have been sufficiently discussed to make them helpful as 
guides in future litigation. 

Insufficient capacity: Dunphy v. Dunphy, 161 Cal. 380, 119 Pac, 512 (1911) (weakness of mind 
coupled with habitual intoxication); Orchardson v. Cofield, 171 Ill. 14, 49 N. E. 197 (1897) (weakness of 
mind, extreme belief in spiritualism, and fraud); Pyott v. Pyott, 191 Ill. 280, 61 N. E. 88 (1901); 
Chapline v. Stone, 77 Mo. App. 523 (1898); Guthery v. Ball, 206 Mo, App. 570, 228 S. W. 887 
(1921) (but cf., involving the same marriage, Guthery v. Wetzel, 205 Mo. App. 664, 226 S. W. 626 
(1920)); Westermayer v. Westermayer, 216 Mo. App. 74, 267 S. W. 24 (1924); McNee v. McNee, 49 
Nev. 90, 237 Pac. §34 (1925); True v. Ranney, 21 N. H. 52, 53 Am. Dec. 164 (1850); Buffum v 
Buffum, 86 N. J. Eq. 119, 97 Atl. 256 (1916); Jaques v. The Public Adm'r, 1 Bradf. 499 (N.Y. 
1851) (death bed marriage); Whitney v. Whitney, 121 Misc. 485, 201 N. Y. S. 227 (Sup. Ct. 1923), 
discussed in Notes, 33 Yare L. J. 334 (1924) and 24 Cor. L. Rev. 95 (1924) (incurable dementia 
praecox); Crump v. Morgan, 38 N. C. (3 Ired. Eq.) 91, 40 Am. Dec. 447 (1843) (total lunacy); 
Goodheart v. Ransley, 11 Ohio Dec. Rep. 655, 28 Wxty. Law Bui. 227 (1892) (where there had 
been adjudication of insanity, though the evidence seems to show that party knew he was being married 
and understood at least the physical rights and obligations) ); Foster, Adm’r v. Means, 1 Speers’ Eq. 569, 
42 Am. Dec. 332 (S. C. 1844) (lack of reasoning powers); Counts v, Counts, 161 Va. 768, 172 S. E 
248 (1934). 

Sufficient capacity: Smith v. Smith, 141 Ala. 590, 37 So. 638 (1904); Hagenson v, Hagenson, 258 
Ill. 197, 101 N. E. 606 (1913); Flynn v. Troesch, 373 Ill. 275, 26 N. E. 2d gt (1940) (arterio- 
sclerosis); Baughman v. Baughman, 32 Kan. 538, 4 Pac. 1003 (1884) (brain paralysis); Gellert v 
Busman’s Adm'r, 239 Ky. 328, 39 S. W. 2d 511 (1931) (previous adjudication of insanity, but party 
had been successfully employed and happily married until her death); Elfont v. Elfont, 161 Md. 458, 
157 Atl. 741 (1932) (party was drawing government compensation for dementia praecox); Anonymous, 
21 Mass. (4 Pick.) 32 (1826) (“the fact of a party's being able to go through the marriage ceremony 
with propriety was prima facie evidence of sufficient understanding to make the contract’); Van Haaften 
v. Van Haaften, 139 Mich. 479, 102 N. W. 9&9 (1905) (delusions that party was visited by personal devils 
and by angels); Lewis v. Lewis, 44 Minn. 124, 46 N. W. 323 (1890) (kleptomania); Ward v. Du 
laney, 23 Miss. 410 (1852) (hysteria); Powell v. Powell, 27 Miss. 783 (1854); Smith v. Smith, 47 Miss. 
211 (1872); Wilson v. Wilson, 104 Miss. 347, 61 So. 453 (1913); Payne v. Burdette, 84 Mo. App. 332 
(1900) (prior adjudication of insanity); Henderson vy. Henderson, 141 Mo. App. 540, 126 S. W. 203 
(1910); Henderson v. Ressor, 265 Mo. 718, 178 S. W..175 (1915) writ of error dismissed, 248 U.S 
536 (1918); Guthery v. Wetzel, 205 Mo. App. 664, 226 S. W. 626 (1920) (but cf. Guthery v. Ball, 
206 Mo. App. §70, 228 S. W. 887 (1921), involving the same marriage); Murphy v. LaChappelle, 
95 Mont. 36, 24 P. 2d 131 (1933); Kutch v. Kutch, 88 Neb. 114, 129 N. W. 169 (1910); Svanda v. 
Svanda, 93 Neb. 404, 140 N.W. 777 (1913); Kern v. Kern, 51 N. J. Eq. 574, 26 Atl. 837 (1893); 
Brainen v. Brainen, 79 N. J. Eq. 270, 82 Atl. 327 (1912) (party had been released as cured from a 
sanitarium for mental cases); Banker v. Banker, 63 N. Y. 409 (1875); Meekins vy. Kinsella, 152 App. 
Div. 32, 136 N. Y. S. 806 (1st Dep't 1912) (paranoia); Kemmelick v. Kemmelick, 114 Misc. 198, 186 
N. Y. S. 3 (Sup. Ct. 1921) (delusions); Weinberg v. Weinberg, 255 App. Div. 366, 8 N. Y. S. 2d 341 
(4th Dep't 1938); McCleary v. Barcalow, 6 Ohio C. C. 481, 3 Ohio Dec. 547 (1891) (guardianship); 
Ross v. Ross, 175 Okla. 663, 54 P. 2d 611 (1936) (semble); Coleman vy. Coleman, 8&5 Ore. 99, 166 
Pac. 47 (1917); De la Montanya v. De al Montanya, 131 Ore, 23, 281 Pac. 825 (1929); Clement v. 
Mattison, 37 S. C. L. (3 Rich. L.) 93 (1846); Cole v. Cole, 37 Tenn. (5 Sneed) §7, 70 Am. Dec. 275 
(1857); Hempel v. Hempel, 174 Wis. 332, 181 N. W. 749 (1921) (weakmindedness); Roether v 
Roether, 180 Wis. 24, 191 N. W. 576 (1923) (guardianship); Kuehne v. Kuehne, 185 Wis. 195, 201 
N. W. 506 (1924) (excessive jealousy). 

*? Hamlet v. Hamlet, 242 Ala. 70, 4 So. 2d go01 (1941); Baxter v. Rogers, 195 Ga. 274, 24 S. E. 2d 
52 (1943); Martin v. Martin, 151 Fla. 676, 26 So. 2d go1 (1946); Montgomery v. U'Nertle, 143 Md. 
200, 122 Atl. 357 (1923); Gillett v. Gillett, 78 Mich. 184, 43 N. W. :101 (1889); Sloane v. Kane & Grant, 
10 How. Pract. 66 (N. Y. 1854); see Elzey v. Elzey, 1 Houst. 308 (Del. 1857); Prine v. Prine, 36 Fla. 
676, 18 So. 781 (1895); Barber v. People, 203 Ill. 543, 68 N. E. 93 (1903); Waughop v. Waughop, 82 
Wash. 60, 143 Pac. 444 (1914). 
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manifestation of mental incompetency, to be judged by the same tests. In other 
words, if the intoxication had rendered the party, for the time, incapable of under- 
standing the nature of the relation into which he purported to enter, or of appreci- 
ating its duties and responsibilities, then a valid marriage had not resulted; but if 


his incapacity fell short of that standard, the marriage was not open to attack." 


Of course, the fact of intoxication may have an evidentiary value in determining 
whether alleged fraud or duress actually operated on a particular person. 

Two obstacles stand in the way of one who would attack a marriage on the 
ground of the mental incapacity of one party thereto: There is a general presumption 
of sanity;'* and there is an even stronger presumption in favor of the validity of any 
marriage whose status is questioned.’® Hence, the burden of proof on the issue of 
mental capacity is on whichever party to the litigation seeks to attack the marriage,"*® 
and this burden must be maintained by clear and convincing proof before a court 
will rule against validity of the marriage.” 

Since lack of mental capacity affects marriage only in so far as it negatives the 
existence of an intent to become married," it follows that only the condition at the 


time of the ceremony is important.’® Hence, an adjudication of insanity after the 


marriage raises no presumption of invalidity,*’ though, under the rules of evidence 


*® Dunphy v. Dunphy, 161 Cal. 380, 119 Pac. 512 (1911), discussed in Note, 10 Mic, L. Rev. 500 
(1912); Elzey v. Elzey, 1 Houst. 308 (Del. 1857); Prine v. Prine, 36 Fla. 676, 18 So. 781 (1895); 
Barber v. People, 203 Ill. 543, 68 N. E. 93 (1903); Montgomery v. U'Nertle, 143 Md. 200, 122 Atl 
357 (1923), discussed in Note, 8 Minn. L. Rev. 169 (1924); McNee v. McNee, 49 Nev. 90, 237 Pac. 
534 (1925); Selah v. Selah, 23 N. J. Eq. 185 (1872); Clement v. Mattison, 37 S. C. L. (4 Rich. L.) 
93 (1846); see: Anderson v. Hicks, 150 App. Div. 289, 134 N. Y. S. 1018 (2d Dep't 1912); McCleary v 
3arcalow, 6 Ohio C. C. 4&1, 3 Ohio Dec. §47 (1891); Imhoff v. Witmer's Adm'r, 31 Pa. St. (7 
Casey) 243 (1858); and consult Note, 34 L. R. A. 87 (1905) 

** 1 Burr W. Jones, Toe Law or Evipence in Civit Cases 104, §59 (4th ed. 1938); and see: Wood 
worth v. Woodworth, 271 Mass. 398, 171 N. E. 431 (1930); Powell v. Powell, 27 Miss. 783 (1854). 

2°) Burr W. Jones, Tur Law or Evinence in Crvit, Cases 150-151, §86 (4th ed. 1938); and see 
Flynn v. Troesch, 373 Hl. 275, 26 N. E. 2d 91 (1940); Castor v. Davis, 120 Ind. 231, 22 N. E. 110 
(1889); Langdon v. Langdon, 204 Ind. 321, 183 N. E. 400 (1932); Note, 67 U.S. L. Rev. 271 (1933). 

7° Flynn v. Troesch, 373 Ill. 275, 26 N. E. 2d gt (1940); Woodworth v. Woodworth, 271 Mass. 
398, 171 N. EF. 431 (1930); Banker v. Banker, 63 N. Y. 409 (1875); De la Montanya v. De la Mon- 
tanya, 131 Ore. 23, 281 Pac. 825 (1920); Nonnemacher v. Nonnemacher, 159 Pa. 634, 28 Atl. 439 (1894); 
but see Weinberg v. Weinberg, 255 App. Div. 366, 8 N. Y. S. 2d 341 (4th Dep't 1938). 

“In addtion to direct statements to that effect in the cases cited in the three preceding footnotes, this 

rule is applied in the group of cases cited in note 11 supra 

3ut this contract 1s so important in its consequences, the rights, duties, obligations and responsi 
bilities which it creates and imposes are of so delicate and important a character, involving not only 
the happiness, well-being and respectability of the parties themselves, but also the honor and peace of 
families, that the policy of the law requires courts of justice to sustain and uphold it, unless the proof 
be entirely clear and satisfactory, leaving no reasonable doubt upon the mind of the incapacity of the 
party and the consequent invalidity of the marriage.” Ward v. Dulaney, 23 Miss. 410, 414 (1852) 

** It should be here noted that epilepsy, which is, of course, a mental disease, is treated in law, where 
its existence does affect the capacity to marry, as a lack of physical and not of mental capacity. 

In a few jurisdictions, laws exist against the marriage of “feebleminded” persons, except where the 
woman is over the age of forty-five. Such laws have been held to be matters of eugenics rather than 
of capacity to assent to marry, and are not among the rules here under discussion. Consult: Lau v. Lau, 
8i N. H. 44, 122 Atl. 345 (1923); Schoolcraft v. O'Neil, 81 N. H. 240, 123 Atl. 828 (1924) 

** Consult the cases cited, infra, notes 20 and 23; and see Barber v. People, 203 Ill. 543, 68 N. E 
93 (1903) 

*° Smith v. Smith, 47 Miss. 211 (1872); Slais v. Slais, 9 Mo. App. 96 (1880); Kern v. Kern, 51 
N. J. Eq. 574, 26 Atl. 837 (1893); Brainen v. Brainen, 79 N. J. Eq. 270, 82 Atl. 327 (1912); Banker 





44 Law anp ConTeMporary PROBLEMS 


which permit inquiry into the party's state over a relatively wide period of time, 
such an adjudication is normally admissible for whatever inferences may be drawn 
from it.’ But where there has been an adjudication of general insanity prior to 
the marriage, and that adjudication still stands at the date of the marriage, the one 
who would attack validity can then rely on the presumption that a condition once 
shown to exist continues*” and proof of such an adjudication will make out a prima 
facie, but a rebuttable, case of incapacity to marry.** That such a presumption should 
be a rebuttable one follows logically from the rule, previously discussed,** that 
capacity to marry depends on the ability to understand the marriage contract and not 
necessarily on the ability to do commercial business. In addition, the policy of sus- 
taining as valid all apparent marriages so far as possible leads the courts to give an in- 
creased credence to the argument that there had been an improvement in mental 


state between the date of adjudication and the date of marriage. 

At common law, and generally today except where statutory provisions have 
effected a different rule,”* the marriage of one lacking in mental capacity was treated 
as totally void, and thus open to collateral attack and to attack after the death of 
either party." However, this common law rule exists now in only a few jurisdic- 


v. Banker, 63 N. Y. 409 (1875); Forman v. Forman, 24 N. Y. S. 917, 53 N. Y. St. Rep. 639 (Sup. Ct. 
1893); Meckins v. Kinsella, 152 App. Div. 32, 136 N. Y. S. 806 (1st Dep't 1912); Nonnemacher v. 
Nonnemacher, 159 Pa. 634, 28 Atl. 439 (1894). 

214 Joun H. Wicmorte, A Treatise ON THE ANGLO-AMERICAN SystEM oF EvipENCE IN TRIALS At 
Common Law 25, §233; § id. at 678-679, $1671. 


*99 id. at 461, §2530. 
**> Castor v. Davis, 120 Ind. 231, 22 N. E. 110 (1889); Langdon v. Langdon, 204 Ind. 321, 183 


N. E. 400 (1932), discussed in Note, 67 U. S. L. Rev. 271 (1933); Gellert v. Busman’s Adm'r, 239 
Ky. 328, 39 S. W. 2d §11 (1931); Smith v. Smith, 47 Miss. 211 (1872); Parkinson v. Mills, 172 Miss. 
784, 159 So. 651 (1935); Payne v. Burdette, 84 Mo. App. 332 (1900); Weinberg v. Weinberg, 255 
App. Div. 366, 8 N. Y. S. 2d 341 (4th Dep't 1938), discussed in Note, 8 Foro. L. Rev. 273 (1939); 
McCleary v. Barcalow, 6 Ohio C. C. 481, 3 Ohio Dec. 547 (1891); Ross v. Ross, 175 Okla. 663, 54 
P, 2d 611 (1936); Nonnemacher vy. Nonnemacher, 159 Pa. 634, 28 Atl. 439 (1894); Keys v. Norris, 
27 S. C. Eq. (6 Rich. Eq.) 388 (1854); Rocther v. Roether, 180 Wis. 24, 191 N. W. 576 (1923). 

It is stated in Strahorn, Void and Voidable Marriages in Maryland and Their Annulment, 2 Mp. 
L. Rev. 211, 242-244 (1938), that, in Maryland, by virtue of the continued effect of 15 Gro. II, ¢ 
30, marriages of adjudicated lunatics are totally void by the mere force of the adjudication, 

** Cf. especially the cases cited in note 5, supra. 

*5 Consult Notes, L.R.A. 1916C zoo (1916); 25 L.R.A. 800 (1905); 15 Am. Dec. 368 (1910); and 
consult: Strahorn, Void and Voidable Marriages in Maryland and Their Annulment, 2 Mo. L. Rev 
211, 242-244 (193%). 

The wide variety of statutory provisions on the subject are 
G. Vernier, AmMprican Famity Laws 188-196, §41 (1931). 

2© Sothern v. United States, 12 F. 2d 936 (D. Ark. 1926), discussed in Note, 36 Yate L. 
(1927); Rawdon v. Rawdon, 28 Ala. 565 (1856); Sibley v. Kennedy, 224 Ala. 354, 140 So. §52 (1932); 
Williams v. Williams, 83 Colo, 180, 263 Pac. 725 (1927); Kuehmsted v. Turnwall, 102 Fla. 1180, 138 

Bennett, 73 Ga. 784 (1884); Medlock v. Merritt, 102 Ga. 212, 29 S. E. 185 
Cofield, 171 Tl. 14, 49 N. E. 197 (1897); Pyott v. Pyotr, ror Ill. 280, 61 N. E 
68 N. FE. 93 (1903) (intoxication makes marriage 


collected and analyzed in 1 CHeEsTEerR 


J. 577 


So. 775 (1932); Bell v 
(1897); Orchardson 

88 (1901), Aut cf. Barber v. People, 203 Ul. 543, 
only voidable, not void); Wiley v. Wiley, 75 Ind. App. 456, 123 N. E. 252 (1919); Langdon v 


Langdon, 204 Ind, 321, 183 N. BE. 4 (1932), discussed in Note, 8 Ino. L. J. 445 (1933), but ef 


Bruns v. Cope, 182 Ind. 289, 105 N. | 
Wolfe, 138 Iowa 749, 117 N. W. 32 (1908); Powell v. Powell, 18 Kan. 371, 26 Am. Rep. 
1833): Johnson v. Sands, 


471 (1914), which presumably is no longer good law; Floyd 


County v. 
974 (1877); Jenkins v. Jenkins’ Heirs, 2 Dana 102, 26 Am. Dec. 437 (Ky. 
245 Ky. 529, 53 S. W. 2d 929 (1932); Inhab. of Unity v. Inhab. of Belgrade, 76 Me. 419 (1884); 
Inhab. of St. George v. City of Biddeford, 76 Me. 593 (1885); Inhab. of Middleborough v. Inhab. of 


Rochester, 12 Mass (12 Tyng) 363 (1815); Ward v. Dulaney, 23 Miss. 410 (1852); Guthery v. Ball, 
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tions.*? In a few states, express prohibitions on collateral attack exist;** in others, 
206 Mo. App. 570, 228 S. W. 887 (1921), but cf. Guthery v. Wetzel, 205 Mo. App. 664, 226 S. W. 626 
(1920); Wightman v. Wightman, 4 Johns. Ch. 343 (N. Y. 1820); Johnson v. Kincade, 37 N. C. (2 Ired 
Eq.) 470 (1843); Crump v. Morgan, 38 N. C. (3 lred. Eq.) 91, 40 Am. Dec. 447 (1843); Waymuare 
v. Jetmore, 22 Ohio St. 271 (1872); Heath v. Heath, 25 Ohio N. P. '[N.s.] 123 (1924), but cf. 
McCleary v. Barcalow, 6 Ohio C. C. 481, 3 Ohio Dec. 547 (1891); Newlin’s Estate, 231 Pa. 312, 80 
Atl, 255 (1911); Foster, Adm’r v. Means, 1 Speers’ Eq. 569, 42 Am. Dec. 332 (S. C. 1844). 

In addition to the cases cited above, in which the courts directly passed on the issue of void versus 
voidable marriages, there are a considerable number of cases in which collateral attacks, or attacks after 
death, have been permitted without question of the right so to do. Consult: Hagenson v, Hagenson, 
258 Ill. 197, 101 N. E. 606 (1913); Flynn v. Troesch, 373 Ill. 275, 26 N. E. 2d g1 (1940); Castor v. 
Davis, 120 Ind. 231, 22 N. E. 110 (1889); Baughman v. Baughman, 32 Kan. 538, 4 Pac. 1003 (1884); 
Gellert v. Busman’s Adm’r, 239 Ky. 328, 39 S. W. 2d 511 (1931); Inhab. of Atkinson v. Inhab. of 
Medford, 46 Me. 510 (1859); Inhab. of Winslow v. Inhab. of Troy, 97 Me. 130, 53 Ad. 1oo8 (1902); 
Banker v. Banker, 63 N. Y. 409 (1875); Nonnemacher v. Nonnemacher, 159 Pa. 634, 28 Ad 
(1894); Keys v. Norris, 27 S. C. Eq. (6 Rich. Eq.) 388 (1854). 

The decisions in three states suggest some local peculiarities which deserve special mention 

In Georgia, although it was squarely held in Bell v. Bennett, 73 Ga. 784 (1884), that the marnage 
of an insane person was void and subject to collateral attack in an action for a widow's allowance 
still, in Crawford vy. Crawford, 139 Ga. 535, 77 S. E. 826 (1913), the court permitted a direct suit 
for a declaration of nullity, brought by the heirs after death, on the theory that a collateral attack on 
the marriage in probate proceedings would not have been permitted 

In Missouri, the court, in Payne v. Burdette, 84 Mo. App. 332 (1900), assumed, without argument, 

the marriage was void; then, in Guthery v. Wetzel, 205 Mo. App. 664, 226 S. W. 626 (1920), the 
court refused to permit a collateral attack on a marriage in a probate proceeding to secure the widow's 
appointment as administratrix; but, in a second case involving the same marnage, the same court 
allowed a direct suit by the heirs to have the marriage decreed void, distinguishing the earlier case in 
part on the theory that even a void marriage could not be collaterally attacked, though it could be 
attacked after death. Guthery v. Ball, 206 Mo. App. 570, 228 S. W. 887 (1921). 

In North Carolina, the court early declared the marriage of an incompetent t \ Johnson 
v. Kincade, 37 N. C. (2 Ired. Eq.) 470 (1843): Crump v. Morgan, 48 N.C. ( 1.) « 30 Am 
Dec. 447 (1843). Twelve years later, in Williamson v. Williams, s6 N. ¢ 3460 (1857), the court 

t ind solved th problem by staying 


indicated a doubt to the permussibility of a collateral at 


a ‘ 
such a suit pending the bringing and determination of a direct annulment suit. Dictum in State ex rel 


Setzer v. Setzer, 97 N. C. 252, 1 S. E. 558 (1887), again doubted the existence of a right to collateral 


attack. This was followed, in 1897, by a short and not too well reasoned opinion, in Sims v. Sims, 
121 N. C. 297, 28 S. E. go07 (1897), declaring that, while such marriages were void and could be 
attacked after death, still a collateral attack was not to be permitted. The last step is dicta in Watters 
v. Watters, 168 N.C. 411, 84S. FE. 703 (1915), where a direct suit for annulment had been brought, 
that the marriage was voidable and not void 

27In seven states (Alabama, Arizona, Colorado, Florida, Maryland, New Mexico, and Texas) there 

no statute on the subject 1 Cuesrer G. Vernier, American Famiry Laws t& 9, S841 (tg31) (This 
work also s Louisiana as having no statute, but this 1s an error. Consult Ducasse’s Heirs v. Ducasse, 
120 La. 731, 45 So. 565 (1908), and the statute there construed). Of these seven states, presumably 
five retain the common law rule Eminent authority has stated the rule in Maryland to be that the 
marriage of an adjudicated lunatic is totally void, but that the marriage of an unadjudicated lunatic or 
incompetent is voidable only. Strahorn, Void and Vordable Marriages in Maryland and Their Annul 
ment, 2 Mo. | Rev 211, ? 4 (19G38) In Texas, although no. statute exists, the court has 
repudiated the comm« li rule and adopted the rule of voidability Carter v. Green, 64 S. W. 2d 
1069 (Tex. Civ. App. 1933), expressly declining to follow contrary dicta in Holland v. Riggs, 53 Tex 
Civ. App. 367, 116 S. W. 167 (1909) 

Twelve states (Georgia, Indiana, Kentucky, Maine, Michigan, Missouri, Montana, Nebraska. New 
Hampshire, Rhode island, Utah, and Wyoming), expressly declare such marriages to be “void.” How 
ever, the courts in those states have not always taken such declarations literally. The Georgia and 
Missouri cases are discussed supra in nete 26 to this section. In Nebraska and New Hampshire, the 
courts restrict the statutory declaration to the limited class (‘lunatics’) expressly named in the statutes 
Aldrich v. Steen, 71 Neb. 33, 98 N. W. 445, 100 N. W. 311 (1904); Lau v. Lau, 81 N. H. 44, 122 
Atl. 345 (1923). Only in Michigan and in Wyoming are the statutory declarations sufficiently strong 
to make the rule clear in the absence of judicial construction 

** Massachusetts: consult: Inhab. of Goshen v. Inhab. of Richmond, 86 Mass. (4 Allen) 458 (1862) 
Woodworth v. Woodworth, 271 Mass. 398, 171 N. FE. 431 (1930): and North Carolina (but see the 
North Carolina cases discussed supra, note 26 to this section 
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procedural statutes on annulment, providing that the marriage of one lacking in 
mental capacity shall be void “from the time it is so decreed,” or using similar 
language, have been construed as making such marriages voidable only;** in other 
states the courts have looked to statutes which, in terms, listed certain marriages as 
“void” and, applying the rule of interpretation known as “expressio unius,” have 
concluded that the marriages of incompetents, not being so listed, were voidable 
merely;*° in still other states, the courts have been influenced by the fact that the 
statutes on annulment limited either the persons who could bring such suits or the 
time within which they could be brought.*? 

On principle, and apart from the considerations of statutory construction above 
discussed, there is much to be said for both rules. In favor of the doctrine of total 
voidness, it is urged: (a) that it follows logically from the fact that mental incom- 
petency makes impossible the existence of the fundamental essential of marriage— 
contractual assent;** (b) that any other rule opens the door to fraud and abuse, by 
upholding a marriage, kept secret during the lifetime of the incompetent, which will 
then enrich a designing spouse at the expense of legitimate heirs;** (c) that, even if 
the marriage is attacked directly during the lifetime, the adventurer or adventuress 
will secure an illicit advantage through the interim support. Against such argu- 
ments, it has been said: (a) that, since mental incompetency is always difficult to 
determine, collateral attacks and attacks after the death of a spouse should be barred 
in favor of direct attacks, while both spouses are living, with their opportunity for 
examination of the claimed incompetent; and (b) that it is socially undesirable to 
allow strangers to attack an apparent marriage status, and even more undesirable 
to allow a status, accepted without question while the parties-thereto were alive, to 
be upset ex post facto by persons usually motivated only by a desire to inherit prop- 
erty at the expense of the surviving spouse.** 

When we turn to the cases involving the “voluntary” character of the consent, ques- 
tions of policy become even more apparent than in the cases of “insanity.” The cases 
of “Duress” are not especially important, since the courts have applied what is, in 


*° Arkansas, District of Columbia, Nevada, New York, Oregon, Virginia, and West Virginia. 

These statutes are so construed and applied in: Hastings v. Douglass, 249 Fed. 378 (D. W. Va. 
1918); Mackey v. Peters, 22 App. D. C. 341 (1903); Henderson v. Ressor, 265 Mo. 718, 178 S. W 
175, writ of error dismissed, 248 U. S. 536 (1918) (applying the Arkansas statute); Sturgis v. Sturgis, 
51 Ore. 10, 93 Pac. 696 (1908); Cornwall v. Cornwall, 160 Va. 183, 168 S. E. 439 (1933). 

*° Estate of Gregorson, 160 Cal. 21, 116 Pac. 60 (1911); Dunphy v. Dunphy, 161 Cal. 87, 118 Pac 
445 (1911); Wolf v. Gall, 32 Cal. App. 286, 163 Pac. 346 (1917); Mackey v. Peters, 22 App. D. C 
341 (1903); Ellis v. Ellis, 152 Miss. 836, 119 So. 304 (1928), discussed in Note, 77 U. or Pa. L. Rev. 
813 (1929); White v. Williams, 154 Miss. 897, 124 So. 64 (1929), affd. on second appeal, 159 Miss 
732, 132 So. §73 (1931), discussed in Note, 29 Micn. L. Rev. 1089 (1931); In re DeConza’s Estate, 
13 N. J. Misc. 41, 176 Atl. 192 (1934); Stuckey v. Mathes, 24 Hun 461 (N. Y. 1881); Ross v. Ross, 
175 Okla. 663, 54 P. ad 611 (1936); Wiser v. Lockwood's Estate, 42 Vt. 720 (@870). 

™ Consult, inter alia: Estate of Gregorson, 160 Cal. 21, 116 Pac. 60 (1911); Hoadley v. Hoadley, 
244 N. Y. 424, 155 N. E. 728 (1927). 

** Consult: Jenkins v. Jenkins’ Heirs, 2 Dana 102, 26 Am. Dec. 437 (Ky. 1833). 

** Consult: Jaques v. The Public Adm’r, 1 Bradf. 499 (N. Y. 1851). 

** The best discussions of the arguments against the rule of total voidness are in: White v. Williams, 
154 Miss. 897, 124 So. 64 (1929), aff'd on second appeal, 159 Miss. 732, 132 So. 573 (1931), discussed 
in Note, 29 Micu. L. Rev. 1ro89 (1931); Carter v. Green, 64 S. W. 2d 1069 (Tex. Civ. App. 1933). 
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essence, the same concept as they use for any contract case. But when the apparent 
consent was obtained by fraud, we come squarely against deep-seated ideas. As we 
all know, the English courts apply a concept of “Caveat Suitor” so firmly that annul- 
ment for fraud, in our American sense, is unknown in that country.** In the United 
States, the policy considerations vary from the extreme liberalism of the New York 
courts, to the ultra-conservatism of Massachusetts. It is, however, safe to say that 
—at least outside of New York—the American courts universally apply in annulment 
cases an objective rather than a subjective standard of fraud. The classic phraseology 
is that fraud, to be ground for annulment, must go to the “essentials” of marriage— 
ie., that it must affect the possibility of normal marital cohabitation. The case law 
has come to make the meaning of this concept rather specific. Concealed pregnancy 
by another man (at least in the absence of pre-marital intercourse with the plaintiff), 
concealment of venereal disease, or of sterility, and a concealed intent not to permit 
normal intercourse or to maintain a normal home—these represent, for practical 


purposes, the limits of essential fraud. False claims of pregnancy, concealment of 


previous bad character, or of ill-health, lack of love and affection—these, except in rare 


and extreme instances, will afford no ground for relief.*° 


II 
Capacity To Marry 

As has been said above, the cases that fall under this heading involve not the 
law of annulment, but the law of marriage. It is the latter law which determines 
the age for marriage, the effect of blood relationship, of race, of impotency and 
sterility, of disease, and of previous marital status. Once the policy decisions on 
those points have been made, the rules which refuse to allow parties to violate 
this policy follow almost automatically. 


Ill 
CRITIQUE 

In two places, it seems to me, there is room for real debate over the general 
American doctrines. One is over the general willingness to treat many of the rules 
relative to capacity—such as disease and non-age especially—as merely directory pre- 
requisites to the issuance of a license and the consequent refusal to annul a marriage 
if, by hook or by crook, the party had procured a license from some indifferent or 
venal licensing officer. The other is the strict adherence to the concept of “essential” 
fraud. 

The doctrine of “directory” provisions is the result of two things—first, the tra- 
ditional attitude of an older time, that all statutory formalities were to be regarded 
as directory, and, second, the accident of legislative draftsmanship which expressed 


85 Moss v. Moss (1897) P. 263, 66 L. J. P. 154, 77 L. T. 220, 45 W. R. 635, 13 T. L. R. 459, 
discussed in Note, 41 Sov. J. §56 (1897). 

31 have discussed the law of annulment for fraud, and its illustrations, at some length in another 
article—Kingsley, Fraud as a Ground for Annulment of a Marriage, 18 So, Catir. L. Rev. 213 (1945) 
I have not repeated the full documentation here 
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so much of our policy decisions concerning capacity for marriage in the form of 
prerequisites for a license. While common law marriage is steadily disappearing, 
the courts have not shown any tendency to depart from the subordinate canons of 
interpretation first created in order to promote the informal marriage. Probably, 
after so long a time, we cannot really expect the courts to reverse themselves on such 
matters, And yet, if we really want to prevent the immature and the diseased from 
contracting marriage, it would seem that something more than a pious injunction 
—avoidable by evasion at the counter of the license bureau—was required. But 
legislatures still go on, adding statutory requirements for certificates of freedom 
from serious disease, but, in the face of 150 years of statutory interpretation, placing 
these new provisions only in the sections on license prerequisites! 

The rules about essential fraud on the other hand cannot be attributed to legis- 
lative action. They are court-created and court-administered in their entirety. But 
here, and for this very reason, the propriety of change is less clear, We would 
scarcely want a system in which every disappointed lover could slip out from under 
his or her marital responsibilities. Some recognition must be given to traditions 
of a courtier’s self-adulation. Whatever a strict ethics may think of it, the idea of 
the “white lie” between prospective spouses 1s too old for a realistic legislator to 
ignore. In large part, the urge in textual writing for easier fraud annulments stems 
from a general modern unwillingness to take anything but the easiest way. Un 
doubtedly, the modern view which refuses to penalize the husband saddled with 
another man’s child merely because of his own pre-marital incontinence®’ is a wise 
relaxation, and much could be said for relief for the unfortunate spouse who has 
been tricked into marriage, against strong religious conviction, with a divorced 
person.“* But, in general, it does not seem very desirable to consider seriously much 
change in the law of annulment for fraud. 

CONCLUSION 
In short, the grounds for annulment, as recognized in the United States gen 


erally, seem to be logical and reasonably practical, with the exception of the curious 


reluctance to afford sanctions for the evasion of positive policy-based rules on 


capacity for marriage. These rules, it is submitted, should be made effective, by 


express statutory provision, for the annulment of marriages contracted in violation 
of their terms. 

57 Cf Arno v. Arno, 265 Mass. 282, 163 N. E. 861 (1928), discussed in Notes, 42 Harv. L. Rev. 
1081 (1929), 9 B. U. L. Rev. 56 (1929), and 15 Va. L. Rev. 387 (1929); Gard vy. Gard, 204 Mich 
255, 169 N. W. go8 (1918), discussed in Note, 28 Yare L. J. 516 (1919) 

8® Cf. Oswald v. Oswald, 146 Md. 313, 126 Atl. 81 (1924); Wells v. Talham, 180 Wis. 654, 194 
N. W. 36 (1923). 





DIVORCE AND THE FAMILY COURT 


Cuarites L, Cuute* 


This paper will attempt to answer these questions: (1) What kind of court 
should deal with divorce (along with divorce are included legal separation, annul- 
ment, and correlative issues)? (2) What progress has been made in America in 
organizing such courts? (3) What steps should be taken toward developing them? 

The court treatment of families involved in divorce and separation issues, and 
in the controversies and maladjustments which always precede court action, is a 
matter of poignant concern not only to an increasing number of unhappy families 
but to every community. It cannot be said too often that the filing of a divorce pe- 
tition is only a symptom of an underlying family problem which must be under- 
stood and treated if we are ever to have prevention and cure of the evils now in- 
volved in so many marriage failures. The welfare not only of the two partners but 


of many others is involved. The stability of our entire society is affected; the 


problem is a paramount concern of the state. 

There has never been a time when a realization of these truths was more needed. 
This has been called a transitional era. At any rate it is a period of recurrent wars, 
of industrial and political change. It is an age of unrest but on the whole it is an 
age of great progress, materially, socially, and spiritually. Since the late war much 
has been said of the breakdown of homes through divorce and the lowering of 
moral standards as shown by increased crime and delinquency. We are beginning 
to see that these problems have always been with us and that their apparent increase 
is a reflection of the rapid social changes and maladjustments mentioned above. 

The statistics of divorce are important only as they may indicate increasing 
family contention and loss of family stability. In this country the number of di 
vorces and their rate as compared with increasing population have both advanced 
gradually but steadily for many years. Statistics have shown that the rate of increase 
has been greater in almost all the European countries, though the number of di 
vorces has always been more here.) We had a marked decrease in divorces in the 
depression years but there was a tremendous increase in the war years, culminating 
in the all-time peak of 610,000 or 4.3 per 1000 population in 1946. Since then the 
number has decreased each year. The 1951 divorces in the United States numbered 
371,000, back to the rate of 1942 which was 2.4 for every 1000 people in the country. 
There were 4.3 marriages for every divorce in 1951 as against 3.8 in 1946, the peak 

* A.B. 1904, Oberlin College; A.M. 1910, Columbia University; Graduate, New York School of Social 
Work. Vice President, National Probation and Parole Association, Executive Director 1921-1948; Secre 
tary, New York State Probation Commission 1913-1921; Secretary, Interprotessional Commission on 


Marnage and Divorce Laws Author of many articles, pamphlets, and report 


1 ‘oes : 
Davis, Statistical Perspective on Marriage and Divorce, 272 ANNALS 9, 18 (1950) 
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year for both marriages and divorces.* The decrease in divorces since 1946 was 
partly due to a decrease in marriages and should lead to no false hopes and no 
lessening of interest in divorce reform. The number of unhappy homes as reflected 
in the divorce courts is still at a high level. In spite of all the discussion not much 
has been done as yet to develop the agencies of prevention or effective treatment. 

When through a complex of social and individual causes a family has reached 
the breaking point and a permanent separation threatens, the court is or should be 
the last but most important defense set up by society to protect the family unit and 
to assure that its rights and those of each individual in it are protected. Today we 
still find that a great majority of the courts dealing with divorce are mainly con- 
cerned with the legal problems involved. But there are judges, and the number is 
slowly increasing, who weigh their legal responsibilities in the light of the greater 
social needs of the family and the community. In the words of one investigator, 
“Forceful judges, restive under the barriers of confining legislative restrictions, have 
utilized administrative powers as a tool to social vision and planning, being veritable 
Houdinis in wedging their ideas through the verbiage of the law.’ But this is not 
all. Socially minded lawyers, legislators, and social workers, here and there, un- 
inhibited by outworn precedents, have developed court systems and services which 
point the way to understanding treatment of the family in court. 


Wuar Kino or Court SHoutp Deat wirn Divorce? 

Divorce and the marital conflict or maladjustment that precedes it are problems 
requiring social as well as legal diagnosis. The causes are many and complex. No 
two cases are alike. The grounds alleged in the divorce petition are seldom 
the real ones. Back of the two most commonly alleged grounds, cruelty and de- 
sertion, are to be found such problems as emotional immaturity, jealousy, sexual in- 
compatibility, nervous exhaustion, desire for domination, and a host of others arising 
from self-indulgence or loss of the affection without which no real marriage can 
hope to endure. Then there are the social factors: interference of relatives, eco- 
nomic straits, environmental lacks, for some of which society must be blamed. 
To understand these causes, to adjust them, and to prevent divorce whenever it is 


possible and socially desirable, requires a court equipped with a specially selected 


judge and referees, qualified by training, experience, and personality to deal with 
family problems, and even more important, a court furnished with trained family 
counselors, social investigators, and other specialized staff. Every such court should 
have a counseling bureau to assist the many who will seek voluntary advice and 
assistance before applying for divorce. Here is where the best preventive work 
can be done. 

At least 4o per cent of divorce cases have minor children involved, averaging 


* Annual Marriage and Divorce Statistics, National Office of Vital Statistics, Public Health Service, 


Federal Security Agency, Washington, D. C. 
“Erne M. De Sousa, A Srupy or rue Court Practices or MassacHuserrs DeaLinc with Domestic 


Revarions (unpublished paper). 
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about two per couple. Their problems are the most important. In all of these 
cases the counseling staff should investigate the entire family, secure information 


upon which to recommend alimony or support payments, enforce their collection, 
and advise the judge on the important problems of custody. More than 300,000 
additional children every year are deeply affected by divorce; they are the victims 
of divorce unless the court is equipped to guard their welfare. 

It is increasingly evident that the same administrative organization and_per- 
sonnel standards long advocated for juvenile courts which deal with delinquent 
youth and their parents are needed by the divorce courts. Similar socially equipped 
courts have been created in some cities to handle the entire problem of desertion 
and nonsupport. Gradually the jurisdiction of juvenile courts has been broadened 
to deal with adults in such! matters as contributing to delinquency and neglect, 
adoption and illegitimacy. 

The disorganized family, it is generally admitted, is the chief factor in juvenile 
delinquency and neglect. It is not so much the broken home, as some recent studies 
have proven, since a home broken by death, divorce, or even the desertion of one 
parent, may still be a good home for the child, but it is the contentious, quarreling, 
unstable home that is most often the cause of unadjusted, antisocial children. It is 
impossible to deal with the child without dealing with the family and vice versa. 
This close relationship points unmistakably to the advantages of one socially 
oriented, socially administered court to deal with all court problems involv ng 
families and children. 

When as in most of our cities and all rural counties the problems of children, of 
nonsupport and divorce are treated in two or three and sometimes in as many as 
eight different court systems the following results are noted: almost always there 
is a lack of cooperation and exchange of information between the courts, as a result 
of which there is duplication of effort, one family sometimes being under investi- 
gation or supervision in two or three courts; different and contradictory procedures 
and attitudes in the several courts are common; confusion and increased expense 
to the clients and cooperating agencies result. The usual situation is that one court, 
generally the juvenile court, has the staff to do the investigative and constructive 
work of the court but is quite unable, though it sometimes attempts it, to supply 
the services needed by other courts. 

It is these facts and the obvious advantages of one unified court to deal with these 
related matters that prompted the first formal endorsement of the family court. 
In 1917 at its annual conference in Pittsburgh the National Probation Association, 
then a small but growing organization of probation workers and judges, adopted 
resolutions brought in by a committee on domestic relations courts, which was 
headed and inspired by Judge Charles W. Hoffman of Cincinnati. Judge Hoffman 
had pioneered in establishing the first family court, as distinguished (1) from the 
earlier domestic relations courts, with jurisdiction chiefly in nonsupport and deser- 


tion, and (2) from the juvenile courts with nonsupport and other adult jurisdiction, 
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established in some states; both latter types of courts are concerned with family 


conflicts but have no jurisdiction to grant divorce. Judge Hoffman’s court, later 
followed substantially in six other Ohio counties, though called officially the Di- 
vision of Domestic Relations of the Court of Common Pleas, has almost all the 
jurisdiction of the proposed family court. Ever since his election as the first judge 
of the Cincinnati court in 1914 Judge Hoffman has been an enthusiastic exponent 
of the unified court. 

The resolutions of the National Probation Association in 1917 may be sum- 
marized as follows :* 


That the courts at present organized under the name of domestic relations courts and 
juvenile or children’s courts be organized under the title Family Courts and given juris- 
diction in the following classes of cases: 

Cases of desertion and nonsupport; paternity cases, known also as bastardy cases; all 
matters arising under acts pertaining to the juvenile court, known in some states as 
the children’s court, and all courts however designated in the several states having within 
their jurisdiction the care and treatment of delinquent and dependent children and the 
prosecution of adults responsible for such delinquency or dependency; all matters per- 
taining to adoption and guardianship of the person of children; all divorce and alimony 
matters. 

That these courts be under the direction of a single judge, except in jurisdictions where 
the work of the court is so gicat as to require more than one judge for the convenient 
and proper disposal of the matcers coming before the court; in which case the court 
should have special divisions to which are assigned certain classes of cases, the court as 
a whole to be under the supervision and direction of a presiding judge. 

That such courts be provided with ample probation departments upon which shall 
be conferred power to make all necessary investigations, medical, pathological, social, 
psychological or otherwise as shall be considered necessary, and that in pursuance of 
this work there be provided psychopathic laboratories sufficiently equipped to conduct 
the necessary scientific investigations. 

That in the conduct of the work of the probation department no probation officer shall 
have under his charge, direction, and probation more than fifty cases at one time. 

That all moneys decreed for payment of alimony or for support and maintenance 
of children by delinquent fathers or mothers shall be paid into the court, and that no 
private institution or organization be vested by law with authority to receive money or 
take charge of cases requiring probation except under the direction of the court. 

That all cases involving children and intimate family relations be conducted as pri 
vately as possible, consistent with the law and the constitutional rights of the individual, 
and that publicity concerning abnormal family conditions be discouraged. 

That the procedure in the family courts be informal and summary so far as it may 
be consistent with positive law, and that such equitable as well as criminal jurisdiction 
be conferred on the courts as will enable them to deal with all cases so as to effect the 
adjustment of individual and family conditions without legal formality or delay. 


The following year the Association adopted supplementary resolutions urging 
that judges of family courts be appointed or elected for terms long enough to 
afford an opportunity to develop a social service program and opposing the rotation 
of judges, still prevalent in the higher courts. It was also recommended that the 


“Yrarnooxk or tHE Natrionar Prowatrion Association (1917). 
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judges be selected because of their special knowledge and information as to social 
service, as well as their attainments in the law, and that efforts be made to secure 


probation forces in the divorce courts, “to investigate the alleged grounds for 


divorce and the home conditions and environment of the children of the parties in 
the divorce action, and for supervising the homes and children after the divorce is 
granted,”® 


Wuart Procress Has Been Mave in Orcanizinc Famity Courts? 
Discussion of family courts continued each year in the Probation Association 
but progress in developing courts with the broader jurisdiction was slow and 
sporadic. In 1926 a joint committee was appointed with the National Association of 
Legal Aid Societies. The chairman, John S. Bradway, presented a report based on 


a questionnaire study of court procedures and proposed a model law. 


The Ohio Courts 

Between 1917 and 1929 six other large counties in Ohio enacted special legisla- 
tion establishing family courts with special judges and jurisdiction similar to that 
of the court in Cincinnati. These courts, which serve all the large cities of the 
state except Cleveland, are called domestic relations courts, but under our definition 
should be called family courts as they have jurisdiction over almost all juvenile 
and family matters, the only important exceptions being adoption and nonsupport 
where children are not involved. Special investigators or probation officers are used 
in the social investigation of divorce cases. A 1951 state law now requires that all 
families in divorce cases in which there are children under fourteen must be investi 
gated. Reports are made to the court on the “character, family relations, past con- 
duct, earning ability, and financial worth” of both parties to the action.® Six weeks 
must elapse between the filing of a divorce suit and the date upon which it may 
be heard. Because of its jurisdiction over all juvenile matters the court frequently 
has prior information on the families. Determinations of custody and support 
of children before and after divorce are not hurried, casual matters, as they usually 
are in divorce courts without specialized staffs. Children in divorce cases remain 
under the supervision of the officers, who assist in adjusting difficulties and in 
the collection of alimony and child support. 

Ohio laws make no special provision for the appointment of conciliation or 
counseling officers but in some of the courts well trained and experienced family 
counselors have been appointed on the probation stafls. They interview both 
spouses and other persons, to adjust conflicts in an effort to prevent divorces where 
advisable. The Toledo court has two full time marriage counselors. Cases are re- 
ferred to them before filing for divorce by attorneys, court staff, social agencies, or 
relatives, or the parties come of their own initiative. Plaintiffs and defendants, after 
filing, are invited to apply for marriage counseling. No charge is made. The 


* Td. (1918) 
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service under the present staff is comparatively new and results are not yet known 
but the supervisor states that in his opinion marriage counseling has arrested family 
discord. Many interviewed last year who were contemplating divorce have not yet 
filed, and others became more reasonable and their children suffered fewer scars. 

In Cleveland the Court of Common Pleas established in 1920 a department of 
domestic relations, the first of its kind in the country. It serves as the investigation, 
adjustment, and enforcement arm of the divorce court. It consists of a staff of about 
twenty-five persons appointed by the judges, and has a director, field investigators 
who work in districts covering the county, and a clerical staff. The director and 
several staff members are lawyers, but their work is not legal or judicial. The 
department makes social investigations in all cases referred by the court, all motions 
for custody or alimony, publication cases, and failures to support children. Since 
last year all applications in which there are children under fourteen are investigated. 
Written reports are submitted to the court. 

The department carries on “reconciliation” work, consisting of conferences 
held at the request of one or both parties in an effort to adjust marital difficulties 
before the institution of legal action. Many successful adjustments are reported. 
Conferences are also held on request after a divorce action is filed. Most of these 
requests come from defendants, all of whom receive a notice at the time they are 
first served, offering a conference with the plaintiff present. 

The department seeks to bring about enforcement of the orders of the court, 
especially as to payment of alimony and support of children. Adjustments are 
reached through investigation and conferences held by a member of the staff of 


the department who is an attorney. Both parties and counsel attend. If no agree- 


ment can be reached a full report is made to the court. There is no doubt that the 
work of this department has been of great assistance to the judges and that it has 
helped to reduce the evils of divorce by protecting the interests of the clients, 
especially of the children involved. No doubt it has also prevented some divorces. 


The Michigan Friend of the Court 

The office of friend of the court was created by order of the circuit court in 
Wayne county, Detroit, in 1918, at first chiefly to enforce payment of alimony. 
The attorney then appointed still serves as head of a large bureau. The next year 
Michigan passed its unique statute requiring the appointment of a friend of the 
court in each county. Attorneys or other competent persons are appointed by 
the governor on recommendation of the circuit judges. Some of these serve part 
time; in many of the smaller counties a probation officer of the circuit court serves 
as the friend of the court. 

In Detroit the work is highly developed. By amendment to the act in 1939 the 
judges? 
may refer to the “Friend of the Court” for investigation and recommendation all . . . 
motions in divorce, separate maintenance and annulment cases... . Said “Friend of the 


*Micu. Comp. Laws §5§2.253, Micn. Stat. ANN. §25.171-4 (1948). 
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Court” shall assume responsibility for the enforcement of all preliminary and interlocutory 
as well as decretal orders in such causes. The court may designate the “Friend of the 
Court” to act as referee in the taking of testimony of witnesses and hearing the statement 
of parties upon pending motions and such “Friend of the Court” so designated shall 
take and subscribe the oath of office provided by the constitution and shall have authority 
to administer oaths and examine witnesses and shall make a written, signed report to 
the court containing a summary of the testimony and a recommendation for the court's 
findings and disposition of such matters. 


Over one hundred persons are employed in the Detroit office. By rule of court 
they investigate and submit a written report with recommendations regarding 
custody in every divorce case where there are children under seventeen. The report 
on home conditions is made in great detail. They also investigate and recommend 
in all cases in which there is a petition for alimony. In these investigations the 
real causes of the divorce may be revealed. In some Michigan counties the friend 
of the court makes a confidential report for the judge and a report for the public 
record. In Detroit only one report is made which becomes a part of the files of 
the case. 

Adjustment of marital difficulties is the end sought, though opportunities for 
counseling are limited because most cases are referred after the filing for divorce 
and because of the heavy load of investigations. The office of the Wayne county 
friend of the court is not primarily a social casework agency. Legal training pre- 
dominates and most of the investigators are not trained in social work. However, 
they effect many social adjustments. In a full study of this work in 1935 by the 
Judicial Council of Michigan it was found in a group of 1000 cases studied that 


114 pending actions were voluntarily dismissed and that in 11 of these cases the 
friend of the court was entirely responsible for accomplishing a reconciliation, while 
in 63 others he cooperated with other persons in so doing.” The office also does 
effective work in enforcing payments for alimony and support of children and 
collects large sums of money for this purpose. Although all this work is confined 


to divorce cases there is considerable duplication of effort and not always enough 
cooperation and exchange of information between this office and the three other 
courts in the county who handle family support or children’s cases. 


St. Louis, Omaha, Des Moines, and Portland 

In 1921 the Court of Domestic Relations was established by law as a branch 
of the Circuit Court of St. Louis with juvenile and divorce divisions. The two 
divisions have continued to operate like separate courts, having their own staffs 
and special judges assigned from the circuit bench. The divorce court employs 
a staff of eight investigators under a supervisor, They are required to make 
social investigations to determine alimony, support, and custody in all cases in 
which minors are involved. Both spouses are seen if possible, but the investigtors 
do not go into the merits of the divorce proper. Full written reports are submitted 


* Report oF THE JupiciaL CounciL oF Micwican (1935 Appendix). 
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to the court at the hearings. The reports are confidential but may be seen by the 
litigants and their counsel. 

In 1921 Omaha, Nebraska, established by rule of court a division of the district 
court with jurisdiction in all juvenile and divorce cases. A full time judge is 
assigned from the court and juvenile court probation officers serve as investigators in 
divorce matters. In 1924 similar action was taken in Des Moines, Iowa. In 1929 
a domestic relations court was established by law in Portland, Oregon with juvenile 
court, adoption, and divorce cases under a specially elected judge. A qualified 
worker is employed to investigate cases in which there are problems of child 
custody or visitation. Juvenile court probation officers also assist the court. 


The Milwaukee Family Court 

In 1934 a new branch was established in the Circuit Court of Milwaukee county 
called the Family Court. This branch handles the uncontested or default divorces. 
Another judge handles contested divorces. Both judges are assigned from the 
bench for six month periods. All the judges rotate. There is a divorce counsel 
who conducts hearings on motions in divorce matters, and an assistant divorce 
counsel who appears on behalf of the state in all contested cases. 

A Department of Domestic Conciliation, created by statute, was attached to the 
family court for investigation in matters of custody and alimony and for counseling 
and reconciliation work.* The department is unique in that it has had from the 
start a well-trained, full time staff under a competent and experienced social 
worker, as director. All members of the staff are appointed under civil service. 
At present besides the director there are nine social workers and five stenographers. 
The social workers are now required to have at least one year of training in a 
school of social work. The following statement submitted to the writer by Andrew 
Newman, present director of the department, sets forth so clearly the functions of 


this department that I am quoting it fully :'° 


The department has two broad functions which are derived from the statute and ad- 
ministratively interpreted and implemented by me under the broad direction of the 
judges. First, the department receives and makes proper disposition of all domestic 
complaints. Second, the department exercises such supervision in connection with the 
exercise by the divorce court of its jurisdiction as the judges may order, or, in other 
words, the department acts as the social service department for the divorce court. 

In the matter of receiving domestic complaints, the department operates like any 
other social agency. We are a member of the Milwaukee Community Welfare Council 
and the Social Service Exchange. Our case records are confidential and are available 
only to our staff, the judges, and the divorce counsels. Applications for advice and 
counsel in the area of marital problems and domestic difficulties are made directly by one 
or both parties. Referrals to us are made by attorneys, social agencies, clergymen, the 
district attorney's office, the courts, the general public, etc. Most of the applicants come 
before filing divorce but we receive many requests for help after divorce is filed and 
work with both groups. The applicant is interviewed by our intake caseworker in 

* Wis. Stat. §252.07 (1933). 
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accordance with generally accepted casework interviewing principles. In some instances 
only one interview is necessary or possible in order to properly orient the client. In other 
instances, several interviews are had or perhaps the spouse is called in. 

More or less detailed records are kept of our interview but are kept confidential, as 
previously stated. Sometimes the client is referred to a voluntary social agency where 
long time specialized counseling is indicated. Referrals to the clergy, to physicians, to 
psychiatrists, attorneys, police, etc., are made where indicated. If and when divorce 
action is instituted, pertinent summarizations of our records are presented to the judge 
and divorce counsel only, at the time of hearings. This provides a social background 
picture for the court, in addition to the testimony brought forth by the questions of the 
lawyers. The judge or the divorce counsel may use our memoranda as the basis for 
questions which bring out pertinent social material, especially as it relates to the ability 
and fitness of the parents to have custody of minor children. These memoranda are 
not given to the attorneys of the litigants, although the questions which arise from them 
may bring forth testimony which becomes part of the public court record. 

The department, in acting as the social service department for the court, contributes 
significantly in the way of social handling of divorces by the court. Whenever it 
appears to the judge or the divorce counsel in the course of a hearing that there is reason 
to question the adequacy of the care being given or proposed for minor children, he 
may direct an investigation by our department. This involves a thorough and detailed 
social study by one of our caseworkers. Interviews are had with the parties, schools, 
attorneys, neighbors, physicians, police, etc. Material, if it exists, is secured from other 
social agencies. A written summary is prepared by the caseworker and presented to the 
court within a few weeks. Duplicate copies are prepared for perusal by the attorneys 
but not for their possession. The summaries are not made available to the clients. At 
the hearing, if the opposing attorneys so stipulate, then the report is read by the court 
and considered in the disposition of the case. If the attorneys will not stipulate that 


the report be accepted, then the caseworker is put on the witness stand to testify under 
the rules of evidence as to the information he has secured. In such a case the assistant 
divorce counsel, as well as the opposing attorneys, may ask questions based on the report, 
in order to bring out the pertinent material. You will see that in this manner the court 
protects minor children from being given into the custody of a parent or other person 
who may be physically, morally, emotionally, or otherwise unfit or incapable of giving 


adequate care to the children. 

In some cases the court is faced with the problem of giving children into the custody 
of parents or persons who are not definitely unfit, but are not completely satisfactory. 
These situations are put under our supervision by the court. The caseworker counsels, 
advises and supervises for a substantial but usually indeterminate period. In most 
cases conditions are adjusted satisfactorily so that in a year or two we request and secure 
termination of supervision. Occasionally an unsatisfactory situation is brought to the 
court’s attention and a further hearing and possible change in custody results. 

Occasionally the court is faced with the necessity of removing custody of minor chil 

dren from both parents. Our department acts as the liaison agent with the child welfare 
agencies, both public and private, and sets up the alternative plans for the court’s ap 
proval. 
The department acts as the agent in arranging occasional medical and psvchiatric 
examination or care for divorce litigants or their children. We occasionally provide budg 
et counseling on court order, help compute alimony arrearages, prepare wage assign 
ments, verify wages and employment, and other matters too numerous to list. 
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Not on court order, but still as the social agency for the divorce court, we accept for 
service many voluntary requests for disposition of problems resulting from divorce such 
as non-payment of alimony or support, friction over visitation of children, alleged neglect 
of children, etc. We regard it as a valid function to try to help divorced persons to 
adjust these matters whenever possible without court action. 

Records are kept in our files regarding all the contacts we have, in addition to ma- 
terial collected from the police, social agencies, etc. Whenever any matter regarding a 
divorce case goes into our court, we send any pertinent informat on to the court. 

It is to be noted that at present there is no requirement that parties to a divorce action 
be interviewed regarding reconciliation by the Department of Domestic Conciliation be- 
fore or after proceeding with divorce. It is also to be noted that we do not make custody 
investigations in all cases, nor do we supervise custody in all cases. The cases referred 
to us by formal court order are referred on a selective basis at the discretion of the 
judge. 

You may be interested in the following figures: In the year 1951 we received 1698 
applications and complaints. Of this number, 422 applied voluntarily before divorce 
action was commenced. Almost all of these 422 were in the nature of domestic difficulty 
between husband and wife. The remaining 1276 cases involved divorce litigants, and 
of these about two-thirds were concerned with care or custody of children. 

Of the 1698 applicants, about five-sixths received from one to four interviews, while 
the balance were carried on a long-time basis. The total long-time load in 1951 composed 
of carry-overs from 1950, plus long-time cases commenced in 1951, was about 525. Of 
these, about 400 were cases involving children and opened on specific order of the judge 
or divorce counsel. 

Thus, cases referred by the judges and divorce counsel comprise almost a fourth 
of our total intake, and about three-fourths of our long-time caseload. Since we have 
a staff of nine caseworkers, you will see that the courts and this department are giving 
a substantial social service to the handling of divorce and especially to children of di- 


vorced parents. 
The California Children’s Court of Conciliation 


In 1939 a law was enacted in California providing for the establishment of a 
“children’s court of conciliation” as a part of the superior court in each county. 
In 1945 the act was amended to provide that it should be applicable only in counties 
in which the superior court determines that it is feasible and necessary. Only Los 
Angeles county has established such a court. It is understood that the plan was 
conceived and the bill drafted by the famous Ben B. Lindsey, who became its 
first judge and continued as such until his death. 

The law provides that “prior to the filing of any action for divorce, annulment, 
or separate maintenance, either spouse, or both spouses, may file in the conciliation 
court a petition invoking the jurisdiction of the court for the purpose of preserving 
“ii 


the marriage by effecting a reconciliation between the parties. . . The court is 


given jurisdiction to hear any family controversy when there are minor children 


involved, It may issue notices and, if necessary, citations to respondents. Hearings 
are conducted informally in chambers. Records are confidential. No fees may be 
charged. The aid of doctors, clergymen, and others may be invoked. Temporary 


"Car. Cope Civ, Proc, ANN. §1761 (1949) 
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orders may be made and after one party requests conciliation neither spouse is 
permitted to file action for divorce for a period of thirty days. After this period, in 
cases that have been before it for conciliation, the court is given power to hear, try, 
and determine actions for divorce. Judges of the superior court are required to 
refer cases to the court in which there has been a filing where children are in- 
volved. In some cases the court may hear applicants who do not have minor chil- 
dren. 

In Los Angeles county the superior court is authorized to appoint a commis- 
sioner known as the director of conciliation, one investigator, and two stenographers. 
The duties of the director are to receive applications and complaints, investigate 
cases, hold conferences, make recommendations, and provide supervision. It would 
appear that the filing of a petition for hearing by the court is entirely voluntary, 
but the judges have reported a large number of petitions received and many recon- 
ciliations. A recent report from the court states that for the year and a half ending 
June 30, 1952, 1743 new cases were filed, 482 of which resulted in reconciliations with 


g68 children involved. 


The Family Court in the State of Washington 

In 1949 the state of Washington passed a law requiring each superior court to 
establish a family court for the hearing and reconciliation of marital controversies.’* 
A court was established in Seattle with Judge William G. Long of the juvenile 
court designated as judge. The act follows the California Children’s Court of Con 
ciliation law closely. Its chief purpose is to provide for hearings at the request of 
either or both spouses who are in controversy and where there are children involved, 
for the purpose of reconciliation. Such hearings may also be held after action for 
divorce is started, the cases being transferred from the superior court. The con- 


ciliation provisions are the same as in the California act except that it is expressly 


provided that these provisions “may be used in regard to post-divorce problems, con- 


cerning support, visitation, contempt, or for modifications based on changed condi 
tions.” In the larger counties the superior court may appoint a family court com- 
missioner and such investigators, stenographers, and clerks as the court shall find 
necessary. In Seattle a small staff is employed and an advisory committee of citizens 
has been appointed. 
Texas 

In 1949 legislation was passed in Texas making the juvenile courts in the larger 
counties in effect family courts, with jurisdiction in all children’s cases, including 
adoption and custody, in desertion and support cases, and in divorces involving 
children. In Dallas the family court plan was put in effect by rule of court some 
years before the state law passed. The court now employs three divorce custody 
investigators and recently added a divorce counselor to assist the court. A district 
court judge is assigned to the court for an indeterminate period. 


7? Wash. Laws 1949, « 
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Other States 

In an increasing number of states legislation has been passed requiring probation 
officers of juvenile or adult courts, or those employed by state or county depart- 
ments, to make investigation reports when requested by the divorce courts in cases 
where the custody or support of children is involved. The practice has been 
growing. The plan is more or less a stop-gap and is unsatisfactory, on the whole, 
because most probation officers of our courts are already over-loaded and the divorce 
court judges hesitate to call on the officers of other courts in a majority of cases. It 
is a principle of the family court that all cases, at least all in which children are 
involved, should automatically come to the investigation and counseling department 
as early as possible in the controversy. Massachusetts provides that the courts hear- 
ing divorces may appoint an attorney to investigate and report in any divorce suit. 
He is paid a fee as determined by the court. Police and probation officers are 
commanded to assist on request. A few judges have used the plan extensively. 

Brief mention may be made of proposals in other states to advance the prin- 
ciples of the family court. In New Hampshire bills have been introduced in the 
past to establish family courts with combined juvenile and divorce court juris- 
diction and the matter has been under discussion in the State Bar Association. 
Kentucky enacted in 1946 a friend of the court law to provide for investigations 
in divorce cases. In New Jersey a committee on custody and divorce, appointed by 
Chief Justice of the Supreme Court Arthur T. Vanderbilt, made an extensive report 
in 1950. It recommended the strengthening of probation service in all counties and 
the increased use of probation officers in investigation and supervision of cases in 
the divorce courts. It also recommended that the existing juvenile and domestic 
relations court judges, who handle no divorce cases, be assigned to preside at con- 
ciliation conferences when requested by a husband or wife before divorce and that 
no divorce complaint be filed until a conciliation conference has been held. It can 
be said without much fear of contradiction that such a plan cannot possibly work 
gut unless a considerable increase is made in the overworked and underpaid staffs 
of the juvenile courts and probation departments. Specially trained officers, not 
now available in most probation departments, are also needed for the important and 
dificult work of conciliation or counseling service in matrimonial cases. 

In Connecticut the State Government Organization Commission recommended 
in 1950 a separate statewide family court with six full time judges appointed by the 
legislature upon nomination of the governor, to serve for eight-year terms at salaries 
of $12,500. The judges would sit in districts throughout the state and would have 
adequate staffs. The proposed family court would have jurisdiction of all juvenile 


and family matters including contributing to delinquency or dependency, adoption, 


guardianship, nonsupport, bastardy, and divorce. These family cases are now dealt 


with in five separate courts, none of which, except the state juvenile court, have 
even reasonably adequate staffs or judges especially selected for the work. Ap- 


parently fearing that this ideal proposal might prove too radical for Connecticut, 
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the State Legislative Council has suggested a modified proposal for a state domestic 
relations division in the superior court with one or more judges designated to have 
exclusive jurisdiction in divorce and in the family matters now under the superior 
court. The matter is hotly debated and it is hoped that the watered-down proposal 
will not prevail. Connecticut has led the nation in -establishing the best state- 
administered juvenile court in the country and it is to be hoped the state may 
pioneer again in establishing a fully organized, independent, state family court. 

Progressive leaders in Minnesota have long urged a domestic relations or family 
court in that state. In 1949 the legislature authorized Governor Youngdahl to 
appoint a commission to study the laws and court organizations dealing with juve- 
nile and family matters. Members of the legislature and leaders in the legal, judi- 
cial and social welfare fields made up the commission. Its published report, sub- 
mitted to the legislature of 1951, presents a sound and progressive program of 
divorce law reform which may well serve as a guide to other states. A model bill 
is included, “providing for the establishment of family courts; providing aid to such 
courts; providing for a conciliation service in divorce and separate maintenance 
cases.” 

The conciliation procedure proposed is very similar to that of the California and 
Washington laws, except that there is no limitation of the service to families where 
there are minor children involved. Either party in any domestic controversy, before 
filing for divorce or separate maintenance, may file a petition for an informal hearing 
before the judge. Respondents and witnesses may be cited to appear and no fees 
may be charged. The hearings are private and confidential. With the consent of 


both parties the aid of physicians, psychiatrists, clergymen, and others may be in- 
voked. The court may make temporary orders, to be effective for no more than 


go days without the consent of the parties. The filing of a petition for reconcilia- 
tion proceedings is mandatory before any action for divorce or separate maintenance 
can begin and a “cooling off” period of go days from the filing of the petition may be 
required. Qualified “conciliation officers” are provided for investigation, preliminary 
conferences, recommendations, and supervision. Probation officers are required to 
assist the court. 

The Commission says of this proposal :' 


It is a radical departure from the present practice in this state... . It is believed that 
many marriages can be saved by an intelligent attempt at conciliation before, and not 
after, the parties start a divorce action and before recriminations and accusations become 
part of the public records. .. . The fact that there is some official person available to 
whom the parties must go before precipitantly starting a divorce action is, we believe, a 


sound social advancement. 
The recommended acts provide for the establishment of juvenile and family courts, 
with combined jurisdiction of all juvenile court and faraily matters, as a division 


23 Srare or MINNESOTA, R=port oF THE INTERIM CoMMISSION ON Domestic RELATIONS PRrosLems 


(St. Paul, 1951) 
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of the district court in the three largest counties, and the establishment of family 
courts at the discretion of the district courts in the smaller counties. A constitutional 
amendment is recommended so that the family court with combined jurisdiction 
may be made statewide. 

The Commission report also proposes amendments to the marriage and divorce 
laws abrogating the doctrine of recrimination so as to discourage default divorces 


and providing that the court may grant divorce “if the court finds that a reconcilia- 


tion cannot be had and that the best interests of the parties, their children if any, 
and the public will be served.” None of these advanced measures were enacted in 
1951 but it is expected that they will be urged in 1953. 

Interest in divorce reform and family courts is growing in other states. In New 
York the several bar associations have long been concerned with the evils of a too 
restricted law which does not prevent divorce and separation but does continually 
promote perjury and dishonesty. Following the last of a series of exposures of an 
active divorce mill, the Bar Association of the City of New York created a committee 
which has repeatedly urged needed corrective legislation. In New York City there 
has been increasing interest in an enlarged domestic relations or family court to 
provide investigation and conciliation services in one court for all family cases. 
As yet none of the divorce courts in the state have developed any social services. 

The outstanding report of the legal committee of the National Conference on 
Family Life in 1948, prepared and presented under the joint chairmanship of 
Reginald Heber Smith of Boston and Judge Paul W. Alexander of Toledo, and the 
endorsement of its recommendations by the American Bar Association, have done 
much to increase national interest in the therapeutic procedures in divorce which 
have been and are now increasingly being developed in some courts. The com- 
mittee strongly recommended that there be established family courts with broad 
jurisdiction to handle all justiciable family problems from juvenile delinquency to 
divorce; and that so far as possible the philosophy and procedure of the family 
court be similar to that of the juvenile court, requiring like the latter, a specialist 
judge or judges and an adequate staff of trained technicians and specialists, ade- 
quate quarters, and a proper clerical staff."* An inter-professional commission has 
been established to carry out the Bar Association proposals, to conduct studies, 
and to draft bills. Its work should result in strengthening and accelerating the 
movement which has long been under way to develop family court procedures. 


Wuar Sreps SHoutp Be Taken Towarp Devetopinc Famiry Courts? 

The varying experiments and proposals for family courts may present a confusing 
and to some a discouraging picture. Progress has been slow and sporadic, but public 
interest has been maintained and today appears to be increasing in many sections 
of this country. To deal with the growing problems of family maladjustment more 
scientifically, humanely, and preventively we must have as stated earlier in this 

** Alexander, The Follies of Divorce: A Therapeutic Approach to the Problem, 36 A.B.A.J. 105, 170 


(1950). 
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paper: courts equipped with specially selected judges and referees, qualified by 
training, experience, and personality, furnished with adequate staffs of social in 
vestigators, family counselors, and other specialized workers. Parts of this pro 
gram have been and are now being successfully developed but nowhere has it been 
completely implemented. Comparative and evaluative studies of these varied court 
plans are greatly needed, especially those that have been continued long enough to 
show results. Further experiments may be necessary, but it would seem that by 
now we should be able to evolve general standards of legislauon and administration 
to include the following: 

1. Organization, A statewide system of separate family courts should be estab- 
lished; such courts may be autonomous divisions of existing courts of general juris 
diction, as in Ohio, or entirely separate courts. There are advantages both ways and 


the answer depends upon the history and present organization of courts within the 


state. The plan should be statewide and either state administered or state regulated 


and assisted. At the same time the courts should be close to the people they serve. 
They should usually be organized by counties but in states with many sparsely 
settled areas they may be organized by districts made up of several counties. 
Through the use of referees and local offices the court should be available to serve 
without unnecessary delay in every county and large community. So far these 
courts have functioned only in large cities. Rural family problems while not as 
numerous or concentrated as in cities are just as difficult. 

2. Jurisdiction. As has been said before, a single court organization for all child 
and family court problems, including divorce, has a great many advantages and few 
disadvantages as compared with our prevailing system of separate, overlapping 
courts. The problems of child neglect and delinquency, child custody, nonsupport, 
and marital conflict are all linked together. The family should be the unit of 
treatment. The same methods of diagnosis and counseling are needed in all of 
these, and the same kind of personnel. Cooperation between separate courts is 
sought but it never can be as effective as in a unified court with one system of 
records. An adequate staff can be more easily developed and supervised in one 
court than in several separate courts. More specialization will also be possible, and 
better protection of children whose problems should be dealt with in separate 
sessions whenever possible. A court of such importance to the community should 
have adequate quarters and facilities of every kind, including facilities for interviews, 
child detention, and transportation, Finally it will be better able to enlist coopera- 
tion and citizen support. 

3. The Judge. Laws and court systems are unimportant except as they assure 
the appointment of adequate and well qualified personnel. The recommendation 
for a specialist judge requires that his qualifications for the work be determined 
in advance. Selection should never be determined by rotation. Too many times 
designation by the bench for the juvenile court has meant the choice of a judge 
wholly without interest or qualifications for the work. Whether he is specially 
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appointed or nominated for election he should pass certain tests to assure that he has 
both legal and sociological training and experience, and, above all, the personality 
and character essential for dealing kindly and constructively with individuals and 
families in trouble. 

As there seems little chance in the foreseeable future that our states will adopt 
the European model of a professionally trained judiciary, appointed and advanced for 
merit, a system of nomination by a representative, disinterested board, and of ap- 
pointment by the Governor, with opportunity for recall by the people, similar to the 
so-called Missouri plan, endorsed by the American Bar Association, seems most 
feasible. 

4. The Staff. The family court, or a divorce court, like every successful juvenile 
court, is and must be a social agency as well as a court. Most of its work, except 
the judicial, administrative work of the judge and the referee is carried out by a 
staff which, beside the clerical workers, should be trained primarily in social work. 
They must demonstrate their professional competence in the arts of social investiga- 
tion, social inter iewing, counseling, and casework. 

It has been rather difficult for laymen and for lawyers, belonging to another 
profession with exacting standards, to recognize the fact that social work is a 
separate profession which has training requirements that are becoming as important 
in social work as they have long been in law or medicine. To this end it is abso- 
lutely essential that staff appointments be non-political, preferably under an expert 
civil service or merit system, an essential to government in this country. The Mil- 
waukee Department of Domestic Conciliation may well serve as a model with 
respect to quality and selection of staff, though it is quite inadequate in numbers to 
do the intake, investigation, and counseling service required. 

5. The Counseling Service. As has been said, every court handling divorces 
should have counselors, now referred to in some of the laws under the rather limited 
and inappropriate title of “conciliator” or “conciliation officer.” Special training 
for these workers, now generally called marriage counselors, is essential if they are 
to succeed in the difficult task of changing attitudes, inspiring confidence and self- 
help, and solving intricate marriage controversies. This is the heart of the family 
court and the best hope for the reduction of the divorce rate. It is not enough to 
build a voluntary counseling organization, within or without the court. Counseling 
as well as adequate social investigation should be compulsory and precede formal 
action in every family or child case. 

6. Semantics. In our individual, states’-rights consciousness we have as yet de- 
veloped no uniformity even in the name of the court dealing with families. The 
name “family court” is applied to all sorts of courts: to courts handling divorce 
problems only as in Milwaukee or the state of Washington, to a court with non- 
support jurisdiction only as in New York City, and even, in the case of one large 


city recently, to a juvenile court with jurisdiction over adults contributing to juvenile 


delinquency and neglect. “Domestic relations court” has the same variety of 
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meanings. It would be well if all states would agree to apply the name family 
court only to courts having complete juvenile and family jurisdiction, including 
divorce, and the more limited title domestic relations court to those having juris- 
diction only in family matters other than divorce. 

The next steps? As suggested above there is a need for more intensive, evaluative 


study of the varied experiments we have been conducting in family court work. 


There is need for leadership to bring together the groups and individuals working 
toward standards in the various states. We need model laws, the development of 
rules and principles, and above all the extension of training for the specialized per- 
sonnel that is so urgently needed. To all of this public interest and support is the 


answer. It seems to be on the way. 





THE SOCIAL WORKER'S FUNCTION IN 
DIVORCE PROCEEDINGS* 


Emity H. Muppt 


Judge Alexander's plan for a new method of handling at an earlier stage requests 
for divorce and perhaps also other family problems is now familiar to many groups. 
This proposed plan for court procedure contains a basic requirement, first, that a 
problem of marital discord should be carefully investigated by a committee of ex- 
perts before a petition for divorce be permitted to come into the courts, and second, 
that the court then should be guided in its decision by the recommendations of this 
committee as to what is for the best interest of the family as a whole. 

From the point of view of a social worker and marriage counselor such an at- 
tempt appears to be a step well in advance of much current legal court practice. 
If such a therapeutic approach to the divorce problem should be put into effect, I 
believe that the social worker and marriage counselor should be a part of this ap 
proach and would be able to contribute to it. My assignment is to consider in 
some detail what this part might be—first in broad context, and second under 
the reality limitations of present conditions. 

Some understanding of the basic tenets of social work should help in orientation 
to the point of view that social work could contribute to the suggested therapeutic 
approach to divorce. Social work generically is concerned with human behavior and 
human relationships. Marriage and divorce are admittedly vital processes in human 
relationships. Casework, as one branch of social work, prepares its workers pri 
marily to deal with the emotional growth and security of the individual. An emo 


tionally mature and reasonably secure individual can usually handle the run-of-the 


mill problems of marriage and family living. According to Dr. Hertha Kraus,' 


Social casework has great faith in teamwork and mutual aid and encourages them at all 
times, whether among clients, family members, or in professional and community rela 
tions. Thus, it helps to prepare people to share freely and to enter fully into voluntary 
ventures in cooperation. ... [It] can make the tenets of democratic living a deeply 


personal experience. 


Many thousands of caseworkers are employed in family, children’s, and marriage 
counseling agencies where maladjustment between the partners, or actual separa- 
tion and divorce, are the focal point of generalized disturbance or more specific 


*A paper presented at the University of Chicago Law School Conference on Divorce, February 29, 
19§2. 

+ Ph.D.; Executive Director, Marriage Council of Philadelphia: Assistant Professor of Family Stud 
in Psychiatry, University of Pennsylvania 

*The Role of Social Casework in American Social Work, 31 Sociat Cast work 
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serious distress of body, mind, and soul, for which help is sought. Incidentally, 
it should be mentioned here and borne in mind throughout this discussion that 
marriage counseling is here regarded as a specialized field of family counseling 
which centers largely on the inter-personal relationship between husband and wife. 
It involves many disciplines and is inter-professional in character. Those who wish 
to enter this field, however, whether physician, clergyman, psychiatrist or social 
worker, require a common body of scientific knowledge, techniques, and qualifica- 
tions. Where marriage counseling is involved, whether by social worker within 
the general framework of casework, or by members of the other professions most 
usually involyed—psychology, sociology, medicine, or psychiatry—it is generally 
recognized that special skills, background, and experience over and beyond routine 
graduate professional training are required for adequate and successful performance 
on the part of the marriage counselor. There is also general agreement that the 
purpose of marriage counseling is to help people find their way through the rough 
spots to a relationship which, hopefully, is constructive for both partners and their 
children. 

Under the conditions just described the classical function of social casework is 
fulfilled. The social agency, as part of the community, offers a service which is 
sought by a person in need of help. Using methods of casework or counseling 
learned through professional training and supervised experience on the job, the 
worker aids the clients in exploring the problem, understanding their own part 
in it and that of others closely involved, trying out new attitudes and modes of 
behavior, relating these in greater degree to reality, and finally arriving at a “self- 
determined” resolution of their difficulties.” 

From our discussion of social casework, it becomes reasonably clear that the 


panel of experts suggested in Judge Paul Alexander’s new court procedure, should 


include an experienced caseworker with special training in marriage and family 
counseling.’ This worker should be well equipped to explore with the applicant 
for divorce his situation as well as that of his partner. Attitudes, feelings, and value 


systems, as well as behavior patterns and factual material, could be obtained from 


i 


the applicant and reported to the other committee members, who will consist, 
supposedly, of a psychologist and a psychiatrist. 

This procedure would be well within the accepted functioning of a caseworker 
and in itself such a process of survey and exploration of a problem is often found 


to have therapeutic value and to be of benefit. Certain individuals may even decide 


7 Emiry H. Mupp, Tue Practice or Marriack Counsetine, c. X (1951). 

‘In addition to on-the-job supervised training for case workers in Family Service Agencies which 
include marriage counseling in their program, specialized in-service training in marrage counseling is 
available to graduate case workers, clinical psychologists, doctors, and psychiatrists through programs 
supported by the Grant Foundation at the Marriage Counseling Service of the Menninger Foundation 
and at the Marriage Council of Philadelphia, afhliated with the School of Medicine, University of 
Pennsylvania. 

*A sociologist would have no functional position on such a committee according to a statement 

by Dr. Meyer Nimkoff at the Conference on Divorce held Februar. 29, 1952, by the Chicago 


Law School, Chicago, Il. 
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not to continue their petition for divorce as a result. 

This special committee, with this material from the caseworker along with 
findings from the psychologist and the psychiatrist, will then, presumably, be able 
to arrive at certain decisions as the specific situation determines. 


(1) In some instances it will be apparent that the best interest of the individuals 
who constitute the family will be served by the separation (or divorce) of 
the marriage partners. 

(2) In some instances, as already mentioned, the very process of exploration will 
aid an individual or couple voluntarily to withdraw divorce application and 
to continue in their marriage. 

(3) In other instances, the committee may request the couple to try to under- 
stand themselves and their relation to each other and marriage more clearly 
before a valid decision as to what is best for the family can be made. 

It is with this third group (probably the largest) that the kernel of the problem 
lies for the social worker, marriage counselor, and the community. The dilemma 
cannot be resolved by recommending that the court refer persons in Group 3—those 
who it is believed need to try counseling before a valid decision can be made—for 
marriage counseling service to the already existing family service or marriage coun- 
seling clinics in the community rather than initiate such a service within the court 
set-up. 

The real dilemma is whether or not casework can contribute or is willing to 
contribute through the process of counseling when the clients are requested by 
authority to seek such counseling. 

Under conservative scrutiny, certain premises of good casework practice seem 
at first to be automatically at variance with conditions superimposed by such an 
authoritarian court approach as just described, under which the applicant for di- 
vorce would be required to explore his problem with a counselor. “Unless a person 
really wants help, there is little chance that anything will happen,” is a by-word 
familiar to caseworkers as well as psychotherapists. 

However, if we examine practice in certain community services utilizing case- 
workers we find that society steps into this situation in spots and enforces something 
different. Often a cooperative and apparently constructive relationship is main- 
tained between the caseworker or psychiatrist and the client or patient even when 
the client comes for service under the pressure of authority. For example, de- 


linquent girls or boys as wards of the court in certain circumstances, are assigned 


to a community social agency such as a Girls’ or Boys’ Council or Youth Service. 
Under these circumstances the agency finds a foster home for the young person and 
in addition assigns a counselor to supervise and assist the client to growth and 
more healthy maturity. Remarkable progress can result from such relationships. 

In our now famous child guidance clinics, the parent may be self-motivated 
in seeking help but the child brought by the parent when first seen by the psychia- 


trist, could hardly in many circumstances be said to come voluntarily because he is 
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seeking help. Granted, if he is to receive help, motivation to use it eventually must 
take place within him and usually does through the skill of an able psychiatrist. 
One can think also of the acutely ill mental patient who because of the exigencies of 
the situation, is institutionalized by force and given shock treatment. Later, when 
introduced to psychotherapy, he may use this actively and contructively, because of 
the special skill of the therapist, until he is finally cured and released from the hos- 
pital. This actually happens to thousands of patients yearly. 

These examples indicate that individuals in trouble and difficulty have varying 
types and degrees of motivation for change and development and that motivation 
may be attained at different stages of need and at different times of exposure to 
skilled help. They also indicate that, in spite of theory which indicates that it is 
useless to undertake treatment unless the person voluntarily wants help, treatment is 
actually being undertaken at umes without the imtial willingness of the patient. 
This approach is being undertaken with many thousands of young people by 
psychiatrists and social workers in connection with child guidance clinics, institutions 
for delinquent children and adolescents, school counseling, and other services. It 
is being done continually with older persons in state and private mental hospitals. 
It is made necessary because of the reality demands and limitations of the situation. 
Obviously the conditions are not ideal and presuppose considerably less successful 
results than under conditions in which the client or patient has a part in seeking 
help. However, apparently under these far from ideal conditions, when the therapist 
or caseworker recognizes and accepts the situation, he is able in many instances to 
handle the severe resistance and defenses presented by the patient or client. And 
eventually, through the therapist’s special skills, he challenges the person and in a 
proportion of cases finally wins the latter’s interest and cooperation. 

It is obvious that the conditions just described present an inconsistency between 
widely accepted theory and certain types of practice and in a measure it is un 
orthodox to draw attention to this. However, the ability of the well-trained, ea 
perienced marriage counselor (be this counselor's background in psychiatry or case 
work) to use his skills to challenge and enlist the cooperation of the person who 
finds himself in a painful marriage situation not to his liking has been illustrated 
in work with partners in the same marriage. In such work, the initial contact 
is often made by only one of the partners and the second partner may be contacted 
because he is a part of the marriage. The latter often continues his contact because, 
through the skill of the counselor, he realizes he also has a stake in the outcome of 


the marriage. 
On the basis of this experience I] would like to hypothesize that if the ex- 


perienced and skilled marriage counselor could accept, as an inevitable part of a 


reality situation, the resistances engendered in his client by a court requirement 
that the latter discuss his problem with a counselor before his petition for divorce 
can be permitted, and if the counselor can work successfully with these resistances— 


a number of clients would decide to use assistance and would do so with benefit 
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to their marriage. This of course does not mean that the chances of being of help 
in marital adjustment may not be greatly enhanced by working on the situation be- 
fore it has come to court rather than after. However, even under the more ideal 
conditions of voluntarily sought help in marital conflict, marriage counseling serv- 
ices admit the failure of their efforts in a proportion of cases. Figures available in 
two attempts at evaluation of service by different methods estimate approximately 
60-75 per cent of cases showing a partial or definite improvement (Hollis, and 
Hukman and Stone). In a group of 211 cases analyzed in detail at the Marriage 
Council of Philadelphia under a grant from the United States Public Health 
Service, 63 per cent show positive movement during counseling, 27 per cent showed 
no movement, 5.5 per cent had insufficient data, and 4.5 per cent revealed retro 
gression.” Although research is underway at the Marriage Council of Philadelphia 
to establish some factual basis for predicting the response to counseling, it is as yet 
too new and unrepeated to effect the present trial and error method of accepting 
cases in community services. Therefore there is little choice but to offer service even 
if failure to use it or from its use ensues. 

Additional current research is proffering definite information on the kinds of 
problems, conditions, attitudes, and values of clients seeking marriage counseling, 
which correlate with positive or constructive use of counseling. If predictive 
tools enabling counselors to attempt judgments as to the probability of success of 
individual clients in utilizing treatment become even in small measure practical, 
the time of the skilled counselor can be used more consistently with those clients 
whose prognosis for making use of counseling is good. 

In conclusion, it is often contended that the most prevalent reasons for divorce 
are the childishness, lack of maturity, or lack of realism of one or both marriage 


partners. If these contentions are correct, how can we expect the most childish, 


immature, and unrealistic individuals voluntarily to seek help? Experienced mar 
riage counselors usually agree that it is the more realistic, stronger, and better ad 
justed of the partners in a sick marriage who initiates contact with a counseling 
service and bears the brunt of the difficulties at home. Often the more childish 
partner is first motivated to seek counseling through his partner's activity. He feels 
left out—that he is missing something. If the motivation, no matter what its basis, 
is utilized by the counselor, progress may result. 

If both partners to a marriage are, emotionally speaking, children, spoiled and 
stunted in development, can social casework and marriage counseling aid them in 
their growing under these new conditions which, at first thought, seem to violate 
time honored precedent? I should like to answer this question with another. If 
any of us, lay or professional, see two ten year old children biting, scratching, and 
beating each other to the extent of serious harm to both, do we leave them to 
destroy each other until they voluntarily ask someone to help them stop? No, of 

1 


* Preston, Mupp, Froscuer, anp Prurz, Reskarcu iN Casework (paper presented at National 
Conference of Social Work, May 27, 1952, Chicag Iil.); Casework (in p ' 
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course we don't! Then why should casework or any other arm of society remove 
its possibilities of assistance from the thousands of, emotionally speaking, ten yeat 
olds who through ways and means more devious than the mythical labyrinth of old 
are destroying each other in marriage cruelly, painfully, and often unknowingly and 
unwittingly? It is my conviction, to which others may or may not agree, that 
social workers and other marriage counselors have a great deal to contribute to 
the type of court situation recommended by Judge Alexander, both as members 
of the exploratory committee and in the treatment of those marriages which, as 
the Judge says, are still viable or have a spark of life. 

But do not let us fool ourselves or overestimate the degree to which social work 


or, if I may say so, any of the other so-called “helping” professions can solve the 


problem of divorce in our society, if we limit ourselves to survey, exploration, and 


even treatment at the time the pair of married “partners” are bruised, cut, and 
perhaps mortally wounded. Judge Alexander's crusade is epoch-making. It stirs 
the complacency of our professional patterns in asking whether we can use ourselves 
under a different set of conditions. It may also stir us to question the roots of this 
social dilemma and to seek more adequate preparation and safeguarding of the insti- 
tution of marriage itself. Perhaps eighteen or twenty-one years should be measured 


by more than a birth certificate before a marriage license is issued by our states? 





SUPPRESSED, DELAYED, DAMAGING AND 
AVOIDED DIVORCES 


Roswett H. JoHnson* 


INTRODUCTION 

The first purpose of a good divorce process is to make a wise decision—i., to 
decide for a divorce if such a course promotes the welfare of those concerned, or to 
deny it if the divorce would work more harm for those concerned than benefit. 
But there is a further need—vzz., that the process should accomplish its purpose 
with a minimum of harm. It is true that at one time the opposite was sought—v?z., 
to make the process so harmful to the plaintiff and the others that the court would 
receive few applications. There is now so much evidence, however, that a divorce 
in some cases prevents much damage that the former attitude is diminishing. ‘This 
article in this symposium limits itself to the one inquiry—how can we make divorce 
as harmless as possible without decreasing the soundness of the decisions. 

Most of the articles in this symposium will be written from the viewpoint of 
the judge, attorney, teacher of law, or sociologist. However, the picture may be 
made more adequate if the divorce process is also scrutinized by a psychologist in 
marriage counseling, who is in a position to see the real causes more clearly than 
the mere statement of the grounds reveals. It is well to examine the workings of 
the minds of those who later become divorce litigants. 

The phrase Suppressed Divorce will be taken to mean a potential divorce which 
would be more beneficial than harmful, taking all probable results into considera- 


tion, but which does not take place. A model divorce law should seek to provide 


a basis, procedure, and practice which will minimize such suppression while avoiding 


divorces which are more harmful than beneficial. This latter is an important but 
not a sole task. A law should not have as its sole aim the reduction of the divorce 
rate. It should seek the wisest decision in each case as such, and let the divorce 
rate be so determined. 

The discussion of Delayed Divorce will deal with those cases in which an 
earlier divorce was impending but delayed, and it would have been better if the 
divorce had occurred earlier for one reason or another. The various proposals for 
imposed delay to accomplish some supposed advantage will be examined and 
evaluated. Consideration will also be given to other causes of delay. 

Suppressed and delayed divorces are not the only means of unnecessarily dam- 


* B.S., University of Chicago; M.S., University of Wisconsin; Ph.D., University of Pittsburgh. Mem- 


ber, American Psychological Associauon, Author (with Paul B. Popenoe) of Apprirp Eucentcs (1933): 
(with H. R. Randolph and E. E. Pixley) of Looxkinc Towarp Marriace (1943). Director of Counsel 


ing, American Institute of Family Relations, Hollywood, California 
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aging the spouses; there are still other sources of damage arising in the divorce 


process when trial is planned for and proceeds. These are treated in Part III as 


Damaging Divorces. 

The Avoided Divorces which will be discussed are those that were contemplated 
or sought but never obtained because some factor came into play which so far re- 
paired the individuals or the situation that a divorce was no longer felt desirable. 


A distinction will be made between a mere willingness to resume the marriage 
state with nothing changed and a genuine alteration of the causative factors. 


I 
SuppresseD Divorces 

We turn first to the many causes that suppress divorce, with which the marriage 
counselor becomes familiar. The divorce attorney will hear many of these, but the 
purpose of this article is to present a wide range of categories that impress the marri- 
age counselor in order that few will be missed in considering a new divorce law. 
The order of the categories presented here has not received enough controlled re- 
search to be other than the opinion of the author, but the categories themselves 
seem valid. This is especially true as it greatly varies from country to country, 
state to state, religion to religion, class to class, and—the often neglected factor— 
clique to clique. With some categories two or three are almost equal as to order 
of importance in the writer's mind. 

1. Poverty. A low personal income intensifies greatly other categories to be con- 
sidered later, such as damage to social or professional status and an inadequate state 
law. Where there is a high personal income, some of the considerations to follow 
later have much less effect. Where one can easily cut bonds and live for a pro- 
tracted period in a foreign country or distant state, setting up a substantial domicile 
there, many of the factors to follow are much less effective. To a considerable 
extent, divorce like membership in a profession of very expensive and protracted 
training is an economic class privilege. There is a common saying that “Desertion 
is the poor man’s divorce.” The husband or wife may fear that the alimony, pay- 
ments from community property, support money for children, and his own support 
cannot be met on his income. 

While society is very widely willing to provide a public defender to the criminal 
who is in poverty, the poverty stricken wife whose sadistic husband is seriously 
and persistently damaging her and her children is sometimes denied real help 
by the state, since she must have money to start the proceedings and may not have 
it. Cases are known where the husband has pared down the household allowance 
of an income-less wife below a subsistence standard to prevent her from getting 
cash for court costs and has then taunted her with her impotence. Our cold in 
difference to the damage that may and often does result to the spouse and children 
of a psychopathic spouse who sadistically beats the children results largely from 


ignorance. The woman who files a criminal complaint in such a case does not have 
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to advance court costs, but if she asks for a remedy much more effective and per- 
sisting, she is deterred by being forced to advance the court costs. The practice of 
demanding court costs 1» advance in divorce suits before the court knows the cir- 
cumstances works badiy. 

The difficulty reaches much further than court costs. Such a wife may know 
that the family is already on the ragged edge of subsistence and that the attorney fees 
to be procured from the husband cannot be paid without the danger of his being 
taken into custody which almost certainly forces him into nonpayment for the 
support of the children. Great Britain, long so backward in socially minded di- 
vorce laws, is in this respect now ahead. Some attorneys have rarely or never seen 
such a case, because of a class-limited practice, but the district social worker, the 
probation and parole workers, and the clergyman do see them in substantial num- 
bers. 

A common response to the difficulty mentioned above is to point to the resources 
of a legal aid society. In spite of the great value of this help it is inadequate to 
meet this large need for the following reasons: 

a. Rarely does the aid include all the court costs. 

b. The aid as to legal services consists often in a referral to an outside attorney at 
lower cost and, in part, deferred payment, which the family either thinks it cannot 
meet or cannot in fact meet. 

c. Some legal aid societies demand that the family involved be demonstrably impecuni- 
ous on the records of some social agency and referred by it to the legal aid society. Some 
of the needy cases have not been in such an agency because of a sense of pride (whether 
the poverty is sudden and recent or of long standing). Some legal aid societies do act 
on their own initiative in a few cases, but this is not generally known. 

d. Effective, strong legal aid societies are rarely found in small communities. 

e. Even where we have a legal aid society whose service is free from the above diff 
culties there is a widespread ignorance of its very existence. One legal aid society does 
not dare advertise its existence because it is already swamped with work. 

To help meet this need the county should provide an office of Public Attorney 
involving no fees. This office with this new name should include family law 
litigation as well as criminal. Where there is a law school in the county, the office 
of Public Attorney may well offer apprenticeship to suitably advanced students 
as is now often true in the legal aid society. Such an office should refer an applicant 


for help in the matter of divorce or annulment or arrears to the staff serving the 
courts of jurisdiction in this field (this may well be in a different building from 


the courthouse but close to it). The staff may recommend to the Public Attorney 
that the case is suitable for its services, with a statement that the economic circum- 
stances justify its taking the case. However, if the appropriations for the staff are 
inadequate, the staff should give first claim to the cases referred to it by the judge, 
the remaining cases getting cursory investigation and an early report as to the 
appropriateness of reference to the Public Attorney. 

2. Loss in Soctal Prestige. This may operate directly to the point of involving 
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ostracism in some cultures or circles, even damaging a person’s occupational status. 
In some occupations such as the ministry, teaching, medicine, and politics, the mere 
fact of “divorce” without any investigation may be a barrier to a position or lead 
to discharge or slowed promotion. The harmful attitude of wholesale condemna- 
tion often persists regardless of the obvious fact that some divorced people are 
superior as spouses to the average mate. The very irrationality of the condemning 
attitude is a factor which makes this category so important. It assumes a lumping 
together of divorces and calls them all bad—ignoring the fact that in some cases 
one partner has been bad “spouse material” from the beginning or is now. Further- 
more, blame cannot be placed on faulty mate selection in all cases. The change 
may come after marriage, frequently from some physiological alteration or some 
exceptional stress. 

A person who is a divorcee is not necessarily at fault. Indeed a mother having 
young children where both the children and she are being seriously damaged by 
the marriage is acting unethically in continuing the damage as she does, if she 
declines to obtain a divorce if it is available. The following two cases are cited to 
emphasize the fact that suppression of divorce for the sake of the children is often 
harmful. The first is that of a psychopathic father who could not be brought to 
treatment and was seriously worsening the condition of a psycopathic son, The need 
for the parents’ separation was urgent and it was desired by the mother, but 
poverty blocked action for divorce. Another case was one in which both the mother 
and the counselor recognized the danger of incestuous rape on the daughter but 
fear of her husband prevented the mother from taking any step toward divorce. 

The drift in public opinion to the realization that the fact that a person is di 
vorced is not necesarily a fault was greatly helped by Lichtenberger (professor of 
sociology at the University of Pennsylvania at the time) in his important book, 
Divorce: A Soctological Interpretation.’ This was already a trend of the times, 
springing from the increasing objectivity, which was a product of better and more 
extensive education of the public. There is, however, still a lag in public opinion in 
this matter. 

3. Religious Inhibitions. Since a beneficial divorce does just what the spirit of 
Christianity purports to do—to increase benefits and reduce harms—it is inconsistent 
to find some religious groups, who would seek to stop such actions in all cases. 


Yet this is done on a basis of the letter rather than the spirit. Some churches 


prohibit all divorce, some recognize only divorces granted because of adultery, still 


others accept adultery and desertion by a non-believer, and finally some recognize 
a divorce granted on the basis of “adultery or a moral equivalent.” This step to 
extend the grounds of divorce to add to adultery “or its moral equivalent” is a 
movement toward carrying out the Christian purpose of increasing benefits and re- 
ducing harms. However, it still places the whole issue on a past specific offense 


and is therefore a long way from a consideration of the real question of, “How 


1 
(1930) 
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beneficial will the marriage be from this time on?” It also surprisingly ignores 
the distinction between forgiven and unforgiven, which is such an important con- 
cept held by those who use this formula. The placing of divorce decisions on a 
basis of their results in welfare strengthens the ethical position of the church. 

The philosophy of the juvenile court became widely spread and its spirit invaded 
the criminal court, producing probation, parole, and the revisable and beneficial 
term of sentence. One would have thought that attention in the matter of divorce 
would be transferred similarly from the penalization of a single past offense for 
which there was a specific fixed penalty to the investigation into the quality of the 
marriage and its contributing factors. Apparently, however, that will take a longer 
time in the church, where one might expect more of such idealism, than in the 
courts. 

There remains the further religious inhibition of refusing remarriage to the 
divorced in general. Let us consider the case where a husband was divorced in his 
twenties because his wife developed a promiscuous and extreme sexual activity, 
probably because of organic origin. He had a daughter of three. Divorce took 
place on the urging of his sisters to prevent damage to the young daughter. One of 
the sisters took the daughter for a while, although she had four children and was 
living on a limited income. The man remarried by thirty and provided a good 
home for the daughter and himself, leading to a life long devotion. He subse- 
quently became the father of three children who have led lives of distinction. 
What good purpose could have been accomplished by forcing this man of unusual 
cordiality and love into an unwelcome celibacy and near loss of his daughter? 

The most hopeful aspect of these hard and unsympathetic religious inhibitions 
is the gradual march in humaneness at the annual church conferences, notably in 
the last few years. An especially hopeful sign is the realization that unhappy mar- 
riage situations are highly varied and complicated so that decisions formerly hard 
and fast for a whole class are now left to investigation as to the particular situation. 
However this is too often left to a very busy bishop. To make it as useful as it 
might be, the clergyman involved needs a specialist to work out the details and make 
a recommendation. 

4. “For the Sake of the Children.” This category as a cause of suppressed di- 
vorce is probably the one most frequently mentioned by those partners in an un- 
happy marriage where parenthood is involved. It is without doubt a real considera- 
tion by many parents who have a genuine interest in their children. It is also very 
much associated with the second category—“Loss of Prestige’—for the general 


public thinks that divorce regularly works more harm than good to the children. 


There is a common impression abroad that the great contributor of delinquency in 
children is the neglect of the children in the “broken marriage.” The statistical 
category “broken homes” includes many sorts. Yet the term is transformed in some 
people’s minds to the children of the divorced only. We should remember that 


the home which was later broken by divorce was nearly always for a time, usually 
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a long time, an unhappy home and bad environment for the child. The child 
guidance clinics which work with children of many sorts have a very large load 
of children from damaging but not broken homes. The proper procedure is to 
examine without prejudice in each maladjusted home whether the termination of 
the home as it is, will in the future produce a better or worse environment for the 
child. 

It is well to list the various kinds of damage that children suffer in bad homes, 
since there is a tendency to idealize unrealistically parents, as shown in the contention 
that sex education is better done by the parent than by others, with no recognition of 
exceptions. Some ways in which the child is damaged seriously in the particular 
home by the action of either or both parents are: 

a. Being rejected. 

b, Witnessing the strained relations and lack of courtesy, respect, and love between 
parents. 

c. Being beaten severely. 

d. Persistently fearing a possible beating. 

e. Persistently being insulted. 

f. Improper sexual advances to or practices with the child or children. 

g. Being taught criminal behavior. 

h. Being taught to disesteem unfairly the other parent. 

i. Being taught gravely unhygienic practices. 

j. Being exposed to witnessing brutal or inconsiderate sexual activities of the parents. 


k. Being exposed to abuse, sexual or violent, by brother and sister, with the parents’ 


indifference. 


5. Insanity. The failure to provide insanity as a ground for divorce and unreason 
able definitions of insanity, where this is a ground, is another cause for suppressed 
divorce. It is quite understandable that the early laws which gave recognition to 
the importance of including insanity as a ground for divorce should be drawn 
with over-severe limitations. However, now that such grounds are used in many 


states it is high time that these limitations be examined as to their merit. The faults 


present are: 


a. The law commonly stipulates that the insanity be sworn to be incurable by two 
psychiatrists. In this day of rapidly developing medical care it is unreasonable to 


expect a psychiatrist to assert that a condition is incurable, although the chance of 
complete permanent cure may be almost impossible in a particular case. However, 
he might consci¢ ntiously assert that the outlook is unfavorable to a sufficient improve 
ment to justify continuing the marriage. We do not demand that the case of an 
habitual drunkard be incurable before relief is given. Why should we do so in the 
case of insanity where the damage is likely to be greater? 

b. The individual must have been institutionalized for three years or more in one 
state. This is to be added to the time, often long, before the institutionalization 
started while the patient was unfitted as a spouse. It is excessive. 

c. The institutionalization is sometimes not in a state institution, yet the statutes 
generally stipulate the period spent must be in a state institution. It is customary for 
the well-to-do to place their members in private institutions. Are they any the less 
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insane? While undoubtedly additional safeguards would be advisable for those outside 

the state institutions, certification by state psychiatrists or by those on a list of 

psychiatrists specially licensed for this duty would suffice. 

Some of the worst cases of unsuccessful marriages are those of individuals who 
are undergoing a worsening of their psychological condition from a poor personality 
to a pre-psychotic stage and thence to psychosis. The public should realize that 
insanity does not ordinarily arrive at a particular moment, but is a slow develop 
ment, although some extra stress speeds the change. In these cases should the 
plaintiff file early enough the divorce ensues, but should there be delay until the 
individual is declared insane the action is held up in some states until the insane 
spouse has been for three years in a state institution and the psychiatrists will swear 
to incurable insanity. There is an inconsistency here because after the declaration of 
insanity the spouse is less fit and there is more reason for divorce. 

6. Cruelty. The omission of the ground of cruelty from the District of Columbia 
law shows us how illusory it is to suppose that the transferral of divorce legislation 
to the jurisdiction of the United States Congress by constitutional amendment 
would bring any improvement in divorce law. No ground of divorce could possibly 
be more urgent and compelling than cruelty where it is so persistent and extreme 
as to be torture. The “wrongful infliction of grievous physical or mental suffering” 
would seem to be a reasonable definition. To demand language more stringent 
than this could fail to protect some needy spouses. 

7. Drunkenness. The definition of habitual drunkenness has gone so far in its 
intensification as to make this reasonable ground seldom available. Thus in Cali 
fornia we have a definition that implies that the damage to the marriage is less im 
portant than the maintenance of a job. A reasonable definition would seem to be 
an addiction to alcoholic drinks or harmful drugs to a degree that has made the 
marriage seriously harmful to the spouse and that has continued steadily or at in- 
tervals for more than a month. 

8. Separation. The use of a desertion ground with denial of a separation ground 
makes the failing marriage worse if it is undesired by only one party than where 
both reject it. This absurd situation has received very little attention compared 
to the equivalent situation in the defense of recrimination which has been so severely 


and justly condemned. The reasoning is the sgme and a separation ground (one 


year is an ample term) is needed. This also has the value of preventing prolonged 


exploitative separate-maintenance and limited divorce abuses. 

g. Fraud. The definition of fraud in annulment cases has in the practice of 
some courts been narrowed to that which goes to the essence of marriage, v7z., sex 
and reproduction. But let us consider the fraudulent representation of one’s ability 
to be gainfully employed, to be free from a seriously disabling disease, or to be 
free from any condition that would warrant a divorce. Many authors have 
properly shown great concern over mate selection as a preventer of unwise marri 


ages, yet the law here tolerates a fraud more important than an infertility at some 
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ages. Fraudulent representation as to traits which, if known, might well have 
prevented the marriage should be included with the “essence of the marriage” 
grounds. We might better say “goes to the essence of mate selection, sex, and 
reproduction.” 

10. Fears of Retaliation or Embarrassment. There is occasionally a fear (some 
times well justified) that the spouse will retaliate in some severe manner—blows, 
insults, slander, hostility, animosity, disinheritance, or change of beneficiary. Worse 
than all that is the fear that the spouse might purposely damage the children for 
retaliation, or damage a real or wrongly suspected paramour. These are real cases. 
Many a woman has been threatened with violent harm should she file a divorce or 
even consult the American Institute of Family Relations as in one of my cases. 
Another client said, “He must not know I am here because I am afraid of what he 
might do.” It is probable that the abandonment of the adversary principle of di 
vorce would help in their situation, but it cannot be wholly prevented. 

A wife may refuse to seek a divorce because of the fear of drawing upon herself 
a cross-complaint that would allege, exaggerate, or falsely affirm very damaging 


material, sometimes with the intention of bringing it to the attention of an em- 


ployer or possible future employer. This may be an unsubstantiated fear, or a real 


hazard as where the other spouse, who has previously struck the wife, may have 
promised to damage the fearful spouse if the divorce complaint is filed. 

A wife also often fears the unknown, that divorce might subject her to an 
exaggerated degree of public ignominy, or unknown damages, or economic mis 
fortunes, fears which may greatly exceed the actual probabilities. Many litigants, 
especially those who are shy and nervous (and all the more so, if likely to receive 
publicity), are also acutely disturbed by the embarrassment of giving testimony 
involving sexual and other intimate situations. Sometimes rather than undergo 
the ordeal (it is often exaggerated in their apprehension) they will tolerate a 
damaging marriage. The remedy is the closed door and sealed record on demand 
of either litigant. This device is actually the law in one state. 

11. Inadequacy of the Home-State Laws. The notable case is that of New York 
with the ground of adultery only. Those who resort to out-of-state divorce are put 
to heavy expense that many cannot afford. When we consider the case of South 
Carolina, which jumped from no grounds to four grounds in one act, the outlook 
is not hopeless. We may confidently expect more adequate grounds within the 
next few sessions of the state legislature. It is inhumane when we have such states 
as New York to seek utterly to suppress the out-of-state divorce by nullifying the 
“full faith and credit” clause by various subterfuges. 

12. Recrimination. This absurd foisting on divorce actions of a rule developed 
for different purposes and wholly ill-adapted to divorce, calls only for mention as 
it has been amply covered by others in this symposium. The clear-cut abolition 
by one state has worked well. 


13. Condonation. The condonation defense is most harmful to constructive 
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efforts to improve the condition of the marriage and will be discussed under Avoided 
Divorces. It deserves mention here also as a tricky method of defeating a divorce 
action. A ground for action can be too readily nullified by this simple expedient 
wilefully practiced on an ignorant spouse, who finds himself or herself duped. 


It works in another way, moreover, by increasing the expense of divorce, because it 
is for condonation reasons that the rule that the plainuff must leave the house or 
apartment is used. The condonation defense tends to force people apart instead 


of promoting reconstruction of the marriage. It should be wholly abandoned. 

14. Collusion, The well-intentioned divorce litigant and attorney wish to ac- 
complish the divorce with the least possible damage to anyone. ‘To this end only 
one divorce ground is filed and that the one available (frequently several are avail- 
able) which will do the least damage. The evidence chosen is to be the least 
damaging and embittering possible and yet be adequate. The attorney watches the 
judge’s nod of sufficiency in order to offer as little evidence as required. That 
selected should avoid, so far as may be, items of special offense to the defendant. 
Special effort is made not to allege adultery, drunkenness, drug addiction, con 
viction of felony, or insanity, if these may be avoided for the reasons given. A 
conference might well be held by the litigants as to the choice of existing evidence 
to accomplish this purpose. Yet it is probable that some judges would hold the 
above course to be collusive or conniving and refuse the divorce. 

All four of the defenses, recrimination, condonation, collusion, and connivance, 
should be abolished for another important reason in addition to that of harmfulness. 
They are provided in order to try to force the spouses to act as actual adversaries. 
If we abolish adversary action, then the decision can be based on the significant 
data only without these subsidiary and interfering issues, which sometimes force 
a wrong decision. As an analogy let us consider a case where a competent student 
unfairly helps another student in an examination. The appropriate punishment is 
not to declare that the helper failed the examination (which is absurd) but to pro 
vide a punishment that does not involve a wrong decision as to the examination, 
or better yet, provide more efficient proctoring of the examination to prevent such 
offenses. What needs to be done to abolish the four defenses is to abolish the 
adversary principle. 

15. The Need for a Corroborating Witness. A few cases are suppressed because 
the only corroborating witness would be a son or a daughter whom the plaintiff is 
unwilling to have put on the stand. In other cases, especially where cruelty is cun- 
ningly concealed (pinching of large areas or bending of joints leave no marks) or 
where the insulting epithets and threats are uttered in private, corroboration is not 
available. Let us compare the case where direct evidence is usually impossible, 1e., 
actual observed adultery, when the court dispenses with it and substitutes inference 
from other circumstances. So we may well contend that where evidence points to 
concealment of cruelty, the court should be allowed to forego corroboration on this 


point. 
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16. Opposition from Third Persons. There are cases where the children and 
other heirs of the father or mother attempt to suppress a divorce because they fear 
that a divorce might lead to remarriage and they know that it will or might lead 
to the new spouse's getting a substantial share of an estate, which they wish to 


divide among themselves. This is a deplorable situation which is probably not 


capable of direct correction. Education or counseling eventually may help reduce 


Cases. 

There is often pressure from other relatives against the possible divorce, or from 
employers or business associates, because they think the divorce would work against 
their interest, or from other members of some group which thinks the divorce would 
work against the interest of the group, such as a church or club. The will to di- 
vorce sometimes takes time to grow adequate to resist this influence. 

17. The Outlook for Gainful Employment by the Wife after the Divorce. Some 
wives already have a good position or could readily resume a past position. On the 
other hand, many who married while young, with little education, are divorced 
while devoid of a pleasing personality or a skill for which there is demand. If a 
divorce be contemplated by such a one after 50 there is often a grave reluctance to 
undergo the anxieties of getting a job with a low income and some disagreeable 
features, resulting from its low skill. We assume there is little or no income to be 
expected from the ex-husband. Such a woman not infrequently abandons her 


wish for a divorce and tolerates a “grin and bear it” marriage until still later, when 
it sometimes becomes too intolerable to endure longer. 

18. Contrariness. There may exist an aroused hostile reaction against the other 
spouse who wishes the divorce. From this aroused hostility there sometimes comes 
a desire to thwart the other in everything desired. 

19. Refusal to face facts. The feeling of obligation to see it through “better or 
worse” may head off an evaluation of which is the better course. This may have 
the neurotic quality of a compulsion, be more in the nature of habit, or be ac- 
centuated by guilt feelings, especially where there is illness, physical or mental. 
Frequently there is an unwillingness to break long, thoroughly established habits, 
because of a liking for the habitual life, or there may be a pessimistic feeling that 
life is a “vale of tears” anyway and nothing better can be found by any action. 
Moreover, no matter how grave the prognosis really is, some spouses are strongly 
biased toward a favorable one, and keep hanging on with constantly thwarted 
hopes. This is especially true where the offending spouse is an alcoholic of long 
standing or a paranoid personality. 

20. Ignorance. In some cases the ignorance of the law is so great that the spouse 
thinks he or she has no grounds, when in fact the state law provides them. 

21. Judicial Hostility, Ignorance, or Bias. Until lately the courts have failed to 
note that society has a real interest in reducing the number of marriages that work 
actual social damage, as well as in conserving marriage as a whole. A typical court 
statement reads:* “As the law favors marriage, and disfavors divorce, the court will 


* Rinehart v. Rinehart, gt N. Y. rq. 354, 35 
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do nothing to facilitate the latter, but will only dissolve the marriage relation when 
the complaining party is strictly entitled to a decree.” It is a great advance from 
such an avowal of bias to a statement by Judge Paul W. Alexander, “In the divorce 
court the criterion would be: What is best for the family.” Some judges, too, have an 
avowed bias which would be lessened by a wider knowledge of this complex field. 
The common practice of distributing divorce cases among nearly all the judges in 
the courts having jurisdiction sacrifices the advantage of specialization, so that the 


client gets less expert service, 


II 
Divorce Detays 


Divorce Delays are usually imposed by law, legal procedure, or court practice. 
Sull others arise outside these areas as a consequence of indecision or the operation 
for a time of some of the factors mentioned under Suppressed Divorces. 


A. Incidental Delays. These include: 


. Waiting for the attorney to prepare and present the complaint. 

. Waiting for the court to set the date for a preliminary hearing. 

. Waiting to get the interlocutory hearing set. 

. If contested, a much longer delay for the trial and while trial proceeds. 


B. Laws or proposed laws to impose specific additional delay with no spectfie 
effort toward reconstruction to be made during the period. ‘These include: 


1. A compulsory delay between preliminary hearing or filing of application and the 
trial. 

. A compulsory delay withholding the divorce decision, after trial, for one year. 
Voiding a remarriage before the expiration of a certain delaying period after divorce. 

. No legal provision, but a policy of giving other issues precedence over divorce litiga 
tion in the setting of dates in order to produce delay. 

. Granting an interlocutory decree stating a final divorce may be had if either litigant 
requests it after a period of one year (this is the period in four states; it is a shorter 
period in some others). 


The interlocutory method (No. 5) above is the most common method for delay and 
has worked so badly in California thar almost every session a bill is introduced to 
shorten it. It deserves a fuller consideration than the other methods of enforced 


delay. Among the arguments against it are: 


a. The principal purpose of the interlocutory decree seems to have been the expectation 
of promoting spontaneous reconciliation. In California, a condition has been imposed 
that tends to make the interlocutory a preventer of reconciliation. This comes about 
because the court demands before the final decree an affidavit from the plaintiff or de 
fendant that there has been no cohabitation since the interlocutory decree. This is 
done on the excuse of the defense of condonation, a feature that we have seen is 
harmful in other ways. 

. As a consequence, attorneys commonly advise those in the interlocutory period to 
have nothing to do with each other. If one spouse urges a trial reconciliation, the 
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other spouse sometimes suspects that it is a trick to prevent obtaining the athdavit 
in order to defeat the divorce. 

After divorce, the welfare of the divorced individuals is furthered by an early normall- 
zation of their lives, frequently through remarriage. The one year delay keeps them 
more or less maladjusted in that period and delays the readjustment process. De- 
pression is not uncommon during this period and sometimes is partly alleviated by the 
clearing effect of the final decree. 

. The welfare of the children is sometimes enhanced by the establishmnt of a new 
home, but such improvement of the home environment is often postponed by this 
long period while one spouse must live apart from the children. 

. The chance of remarriage of a divorced woman drops rapidly with the years and is 
much lower from thirty on. The year’s delay reduces that chance. 

. Adultery is very materially increased because the spouse who has an interlocutory de- 
cree sometimes becomes ready to remarry and is held back only by this period of the 
interlocutory. The frustration being, they believe, unnecessary and unwise, they have 
little respect for it and hence sometimes anticipate the planned marriage by sexual re- 
lations or else have conflicts over the solicitation to such adultery. 

g- The public is sometimes confused about the two decrees, so that bigamy results, which 
might well have been avoided. Judge Willis of the Superior Court in Los Angeles 
County, has called attention to how frequent this is the case. 

. The spouse is often naturally looking around for a new mate during the interlocutory 
period, since he or she is for most practical purposes already divorced, so that a 
twilight zone between marriage and non-marriage is created which makes it more 
difficult for the mores to restrict courtship activities to the unmarried. 

i. The alleged advantages of the interlocutory decree are illusory. Lasting reconciliations 
that turn out successfully are seldom accomplished by this device. 

If a state sought to make positive efforts toward constructive reconciliation during the 
interlocutory, some advantages would accrue, but in fact in California only one county 
makes any such attempt and that is limited to the families with children by means 
of the Children’s Court of Conciliation. Such efforts are made both before and 
after the interlocutory decree on request. 

Dr. Clair E. Gore of North Hollywood, California, has made the valuable suggestion 
that if the one year interlocutory must be kept, then the one year should start with the 
beginning of any period of desertion or separation, or at the time of filing the divorce 
petition 

C. Delays for the specific purpose of investigation and attempts at reconstruction 
of the marriage. These include: 


1. Adjustable to the time needed—but with a maximum of two months within which 
report must be made, as here recommended. 
2. The report to be held back for six months before action by the judge. 


The proposal of such a long time as a required uniform six months’ delay for 


investigation and counseling in all uncontested or all divorce cases has the following 


serious objections: 


a. In fact the court assistant will in nearly all cases reach a real termination of the 
counseling much earlier. This is shown in the Michigan Friend of the Court act, 
where a long fixed period was originally provided and found to be an obstacle and 
was changed to a flexible provision. It is also shown in the experience of the non-court 
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marriage counseling services in Boston, Los Angeles, and Philadelphia and in my own 
private practice where a termination one way or the other is reached in nearly all cases 
well in advance of this period. 

The six month provision would work not in the interest of good investigation and 
counseling, but as one more rigidity of which we have seen the evil results in the 
provision of the 6 to 12 months’ delay after the interlocutory decree. 

. There is a strong chance of further deterioration in morale during the substantially 
unused period between the end of the significant counseling period and the end of 
the six months. 

. The idea of very long counseling processes is largely the attempt to apply methods 
which are prohibitively expensive for a court staff even though they seemed desirable 
elsewhere. 

. There are dangers of violence, extreme hostility, living in conditions of frequent 
quarreling, a worsening psychopathic condition, or a damaging environment to the 
children; any of these make it important to free the individual from this condition 
as soon as the report is ready. 

. The expense with the six month period is increased because mark-time clients will 
still have to call for some ill-spared attention. The item of expense is likely to be 
the second most serious obstacle in promoting the new divorce procedure. It must 
be kept down in every feasible way, without too much loss of efficiency. 

. The morale of the counselor is damaged when a large proportion of his cases are 
“frozen cases.” They reduce the attention he can give to “live cases.” 

. This heavy load of frozen cases calls for a larger staff, but it is evident that the courts 
will have difficulty in being able to get enough efficient staff members and would 
be forced to dip down into the ill-prepared for appointments. 

i. Suppose an excellent reconstruction of the marriage has been accomplished by the 
counselor and spouses, how much better to have the report and the case cleared rather 
than have it drag along as a court case. 

After the new bill has been put in operation its spread to other states will depend 
on how well it works and how expensive it is. It is imperative that these features of 


feasibility be given serious consideration. 
For these reasons the period before report to the judge should be flexible with 


two months’ maximum. 

D. Cases where trial 1s suspended waiting for a response from the litigants. This 
in the proposed plan of some members of the Interprofessional Commission. 

A proposal that there be a ban period of three weeks’ delay after the judge announces 
a tentative decision in order to give opportunity for the litigants to ask for an open 
trial if that is preferred to the acceptance of the decree by both parties (this has 
probably been offered to make the proposed law more legally defensible and as such 
is not here opposed; however, if a delay is introduced here, it weakens the case for 


imposing the various other delays at earlier stages). 


The proposal of Paul G. James of Des Moines, Iowa, that the final decree be 


given first as a divorce decree only, and that thereafter immediately the allied issues 


of custody and property be decreed in a separate decision, would seem desirable, 
especially in a non-adversary system. Many more decisions would be accepted then 
as to the real issue, than would be where issues of custody of children and property 


settlements are handled in one divorce decree, where unfair pressure is to be feared. 
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Ill 
Damacinc Divorces 


In Part III damages arising during the period when the spouses are preparing 
for and obtaining the divorce will be analyzed. Almost every factor in suppressing 
or delaying a divorce could be listed here also as the process of deciding upon or 
avoiding a divorce is usually a gradual one and in the transition one of the sup- 
pressing or delaying factors may have operated in a damaging way. In addition, 
harm is needlessly produced in our divorce law in practice in still other ways. 

1. There is the practice of direct and cross examination of the plaintiff and his 
corroborative witnesses in open court. This is supposed to produce greater 
veracity. A comparison of such testimony with that given to a competent investi- 
gator in private impresses me as yielding less truth than the investigator gets, be- 
cause the open court situation in itself has important error-producing effects. There 
is no question but what it is a damaging experience to the litigant directly, especially 
through later dissemination of the testimony, often garbled in form, by press or 
gossip. It is not only the actual experience but also the apprehension that it might 
be worse, that damages. The practice of some states in permitting closed doors and 
sealea records is more humane and worthy of emulation by other states. 

2. To demand a corroborating witness for substantiation of the grounds is in some 
cases needlessly damaging to plaintiff and such witnesses. The problem of the 
corroborating witness was found to be a difficulty in discussing suppressed divorces. 
It is introduced again because it harms even when the divorce action does proceed. 
Those asked to be corroborating witnesses often refuse because (a) they fear per- 
sonal violence, (b) they fear some more subtle retaliation, (c) they fear their testi- 
mony will be garbled if reported or retold, (d) they dislike to be associated with 
court action in any way, or (e) they fear they may be thought to have some im- 
proper connection with the litigant they help. If they acquiesce, the same fears 
harass them and often produce undesirable tensions. If the court is so eager not 
to have perjury practiced against it, should it not be eager to be protected from 
such deception by this easy means of concealment? The remedy is easy: not to de 
mand corroboration when there is reason to suspect purposive concealment from 
sight and sound of severe cruelty. 

3. The list of explicit grounds as is the almost universal practice in writing 
divorce laws can be understood historically because of the adversary principle. 
However, as a matter of actually evaluating a marriage, the rigidity and arbitrari 
ness of listed grounds is absurd. It is a truism that the real grounds are often dif 


ferent from those alleged. Furthermore they should be, so long as we use the 


present lists of “grounds.” Thus it is best for the spouse to use only one criterion 


—a choice from available grounds of that which will probably produce the most 
benefit and least harm to all affected by the decision. 
4. There has been a tendency lately to seek to restrict more and more the re 


source of serving by publication when the defendant cannot be found for personal 





86 Law anp CoNTEMPORARY PROBLEMS 


service. There is a proper solicitude that the defendant be notified, but should we 
not be equally solicitous to see that a defendant shall not be able to deny the plain- 
tiff a hearing by hiding or running away? 

5. If feasible neither spouse should choose an attorney likely to be personally 
offensive to the other. 

6. Once a divorce is determined upon after a fair trial of ways to alter the causes, 
each litigant should seek to avoid delays so far as may be, as they are likely to 
increase bitterness and damage. 

7. A suit for limited divorce or “separate maintenance,” not aimed at a break 
in the marriage, but improperly to exploit the other spouse, should be frowned 
upon as unethical. It is exacting a contribution for which there is no exchange. 

8. The defendant should not be present at a default hearing. 

g. Nearly all cases should be uncontested, for to hold an unwilling and, especially, 
a hostile spouse “on a leash” is harmful in many ways. 

10, Settlement of custody and money should be arranged so far as may be between 
the spouses, leaving the deadlocks for the attorneys plus considerations of legal 
concern. If, however, the ability to arrange these matters in good spirit is not 
present, the attorneys should relieve them of the strain. 

11. A haunting feeling of guilt or remorse is harmful. The litigant should look 
forward to the new life as constructively as possible, including a new marriage ex- 
cept where there is some serious handicap such as psychopathic personality, very 
poor health, or very poor life expectancy. 

12. The notion that propriety demands a complete avoidance or ostracism of the 
ex-spouse is not well grounded. The spouses should let bygones be bygones and 
treat each other with the same courtesy as friends, when they happen to meet, or 
meet because of reasonable visitation to children. 

13. The hostility of some divorcing couples becomes so great that they seek to 
make the divorce as damaging as they can to the other spouse. The divorce law 
should be such as to restrain such vicious behavior. The formal written complaint 
should contain grounds only, without specific allegations, or even better, under the 


proposed Interprofessional Commission law, not even that. The closed door and 


sealed record on demand of either litigant would help. 

14. The vindictive spouse may ask for separate maintenance or a limited divorce 
(which does not permit remarriage in a few states) in order to block a beneficial 
remarriage. The legislation in reference to these two actions calls for revision to 
make them available in a much more restricted range. 

15. There is at present a use of threats to use damaging testimony or to hold 
out for unreasonable custody or financial adjustment, which may go to actual 
blackmail in some cases. The James’ plan of a divided decision is aimed to reduce 
this damage. It deserves attention, so great is the need. 

16. There may be involvement of the other spouse in needless expense. A 
woman plaintiff may fail to use caution and discretion in trying to see that the 
lawyer's fee to be paid by the husband is not exorbitant or beyond his means. 
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17. There is difficulty in the fixing of alimony to make it a tolerable financial 
load for the husband to carry and yet fair to the wife and children. The wife some- 
times holds out for such unfair alimony payments, considering his income and 
her condition, that the load would be crushing. This may act to suppress the di- 
vorce. But sometimes it is so important to him that he get the divorce that he 
tolerates payments so great that it would effectually prevent remarriage or con- 
tinuance of his education or training. It should also be remembered that the 
widening span of years between the upper age at which a divorced woman can enter 
the labor market and her life expectancy often tends to throw the woman on relief 
or drain her children’s resources too far or call for alimony too high to permit the 
husband to remarry. All are undesirable choices. The law should consider it 
normal and socially desirable for the widowed and divorced to remarry unless there 
are substantial grounds to the contrary and should have concern that excessive 
alimony charges should not stand in the way in so far as feasible. 

18. The practice of having the husband necessarily leave the home on filing a 
divorce complaint is harmful because sometimes his remaining there is beneficial 
to each of them and to the children. Moreover the chance of resumption of the 
Marriage 1s sometumes better, as it gives an opportunity to work on a plan of action 
looking toward reconstruction. The theory of having him leave is based on the 
fear that his remaining will be construed to condone the grounds alleged. But 
since the condonation might lead to the plaintiff's wishing to dismiss the complaint 
it is more useful than not. This is further evidence for abandoning the defense of 
condonation entirely. 

IV 
Tue Avorwep Divorce 
Divorce intentions are sometimes discontinued because of some pressure such as 


described in the Suppressed Divorce section. Then one of the litigants goes back to 
the state of marriage in depression rather than joy and with no confidence in a last- 


ing resumption. In general a reconciliation that lasts for only a short time leaves 


the situation with less prospect of eventual success than if it had not taken place. 
In fact it is desirable that we make a distinction between a mere reconciliation, 
where there is only a cessation of the divorce effort, and a reconstruction of the 
marriage where the causative factors of the failure are effectively changed. The 
former is usually not of value; the latter is our goal. We shall consider as avoided 
divorces not such abortive reconciliations but an abandonment of the divorce intent 
or effort where there is a good reconstruction accomplished. 

The success of introducing into the divorce process what has been so well called 
by Dr. Wendy Stewart (1946) and Judge Alexander a therapeutic purpose will de- 
pend largely upon whether such an effort will remain at the old propaganda level 
or proceed on a sounder basis. Are such results possible? They are most common 
when there is no difficulty in the personality of the spouses, and the trouble arises 
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from a situation not of their own making, or one ignorantly gotten into, or where 
they were the helpless victims of the situation. Here help may lie in environmental 
manipulation, when this is possible. Some of the best and easiest improvements 
are accomplished in such cases. One of the commonest of such cases is a trouble- 
making “in-law” personality. Difficulties also may arise from sheer privation, which 
may lessen as the family salary increases, if the couple stick together that long. At 
the other extreme is the series of psychopathological conditions—the insane, the 
severely neurotic, the psychopathic personality, and intellectual deficiency. More 
common than these are temperament or attitude faults which are grave enough 
to impair a marriage and yet permit holding some kind of a job. These respond 
in some cases with the cooperation and guidance of the counselor to a point where 
the marriage can usefully continue. In others the “poor spouse material” is too 
resistant and the marriage fails in spite of the efforts of each kind of specialist 
who works with him. All in all, society would find it worth while to make a skillful 
attempt at reconstruction, when the diagnostic and prognostic study is favorable. 


Experience shows that where success is attained, it will usually be accomplished 


well within two months. It unduly jeopardizes the success of the whole venture to 
spend such a long time on the bad prognosis cases that are so expensive. 

After the first state is won for the new non-adversary law, with a court staff for 
investigation and counseling, will it spread to other states?) This depends largely 
on the kind of work the court staff will do. There are three approaches that should 
be evaluated. 

In the first approach the attitude is that the purpose is to act as a brake to hold 
down the number of divorces. Where this is the purpose, obviously the numerous 
means for delay will be employed to the limit of the statute, regardless of damage 
to spouses. The method used is mainly limited to reconciliation. It is presumed, 
with little or no investigation of the particular case, that reconciliation is the wiser 
course. No attempt at comparative evaluation is made. In fact those addressed 
are sometimes several assembled couples. The material is largely a detailed and 
emotional picture of how, in certain cases, results were worse after a divorce, with 
the confident prediction that regret will be the main result if divorce is chosen. 
Such “counseling” continues throughout the six months and it will consist mainly of 
speeches by the staff member trying to persuade the spouse to say, “O.K. I will 
abandon the divorce idea and resume the marriage.” Very little time would be spent 
on hearing the spouses tell their story, especially if it is critical of the other spouse 
or defensive of self, as that would not work toward the end already fixed in the 
investigator's mind. This method makes use of statistics giving the number of 
reported reconciliations in some such series. Such evidence is of very little value 
as results obtained in that way with no adequate follow-up have little validity. It 
might be called reconciliation by propaganda. Couples too often come back later or 
go to another state for their divorce. 

A second approach emerges in which the main difference is that the spouses now 
do the talking. The counselor has very little to say. It is believed that the spouses 
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will talk themselves into an insight if they talk for a long ume and if the counselor 
will be content to be a listening post and a sounding board except for reflecting 
and clarifying. When the insight is attained the spouse “will know what to do.” 
This method is relatively of low usefulness and unduly prolonged. 

The third approach is characterized by a greater concern as to what the causative 
factors are and the way in which the counselor may use his knowledge in helping 
the spouses evaluate the situation and test out any chance of changing the un- 
desirable conditions. Not only are the spouses encouraged to talk during the inter- 
views but also they are asked to participate in studies of personality factors which 
may be judged by quantifiable tests and, through written answers, in an inquiry 
for thinking about the problems. The counselor thinks that diagnosis must be had 
if possible, both as to category and as to probable causative factors. He may 
find a personality factor or factors in one or both persons which need improvement 
or the environment may need some alteration. He directs his way of working 
toward improvement as a result of a knowledge of human behavior and ways of 
changing it and includes a sharing of plans of actions and an intellectual, sym- 
pathetic, and objective encouragement. Plans are altered as results indicate. 

The length of time devoted to the process is largely determined by the nature 
of the difficulty and its amenability to the method of improvement employed. The 
techniques should be adapted to what the experience of the court staffs at Mil- 
waukee, Toledo, and the Children’s Court of Conciliation has shown is usually 
available as to time. Thus, in view of the limitations of time, the court staff does 
well to make considerable use of printed material with the spouses. Selected existing 
books and pamphlets and special material written for the purpose are needful. 
Staff members may be tempted for economy of time to see the spouses together. 
As a general practice this works badly. Only rarely for certain special purposes will 
it be useful. When done, it will sometimes be advisable to cut short the meeting 
and resume it only under rules of parliamentary limitation. If fair progress is made 
in reconstruction, the spouses will want to re-evaluate the pros and cons of divorce. 
This will mean to evaluate the probable results in the future for each child and for 
each spouse for each of the courses—divorce or no divorce. In this the counselor 
should respect the self determination of each spouse. However, with his larger 
fund of knowledge and experience he participates in keeping the evaluation as ob 
jective as may be and sees that as few significant factors are omitted as time permits. 
Where the prognosis and progress is found to be bad, the time available is trans- 
ferred to cases with better prognosis and progress. 

A main difference here is the recognition that some of these cases are very re- 
sistant to any of these three methods. How can the staff member hope to have great 
success with psychopathic deviates and paranoid personalities when these are known 
to be very resistant to counseling? As a consequence, there must be a sorting of the 


cases to report those with bad prognoses to the judge as soon as that is evident, in 


order to apply the full resources of the staff on those of more promise. The staff will 
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therefore be able to handle a larger load and be permitted to close the case when 
termination is indicated rather than holding on to each for six months. 
Marriage counseling of some sort has an unusual history in that it is attempted 


by so many persons of such varied interests and skills. The physician, psychiatrist, 
social worker, psychologist, and psychological sociologist all have some part of the 
needed training, but the efficient marriage counselor should be compounded of some 
of each of these disciplines plus specific material and techniques. The minister and 
priest have long been heavily utilized, less on their own initiative than by demand 
of the needy spouses. Their training was originally quite inadequate for this 
work but fortunately it is improving. 

It must be admitted that at the present time facilities for properly training mar- 
riage-investigator-counselors are scarce and effort should be made toward improve 
ment and extension of such education and training to meet the demand that is in- 
creasing. To make up a mixed staff from several specialties is a makeshift and 
cannot successfully meet the need of well rounded, broadly trained marriage-in- 
vestigator-counselors. Yet specialists in more limited areas around such a nucleus 
can work well. Thus, the court staff will be more useful if it has an effective 
afhliation with a medical and psychiatric clinic because weaknesses in the spouses in 
these areas are frequent and are often not receiving help. 

It is obvious that the first and second approaches can be done with persons of 
meager training. However, the results we hope to get from the third court staff 
approach, are much more than can be had using only the first or second. The 
operation desired here calls for muc!: and wide knowledge and skill, a fitting per- 
sonality, and as much experience as may be had. Some colleges should start at 
once to train people for this work. Existing course sequences that could be built 
up most easily are Clinical Psychology, Social Work, and Guidance Counselors. 
Much, however, would need to be added to existing courses. It is important that 
special sequences pointing to the marriage-investigator-counselor work be organized 
and listed. Starts have been made at Pennsylvania State College, Florida State 
College, University of North Carolina, University of Southern California, Los 
Angeles State College, and the American Institute of Family Relations in Los 
Angeles, yet none of these has a regularly announced and listed course sequence. 

In setting up qualifications for the staff positions it would be a mistake to 
stipulate at this time particular degrees in particular disciplines because experienced 
marriage counselors have come to their work from such various sources. Written 
examinations, practical tests, and oral interviews would have to be the main 
reliance in personnel selection. 

The experience of the Children’s Court of Conciliation in California makes it 
probable that we will have uncer the proposed new bill, counties with several levels 
of efficient operation of the staff: (a) excellent personnel in adequate amount; (b) 
excellent personnel but in inadequate amount; (c) inadequate quality of personnel; 
and (d) no budget is allowed for investigating-counseling staff at all. To meet 
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this last difficulty, the suggestion has been made that there should be a traveling 
van service for the rural counties. There are serious objections to this method. 
First, there would be harmful delay in many cases. Second, the period in any one 
city is too short to accomplish the purposes with the efficiency desired. If the 
difficulty from either is reduced, the difficulty on the other horn of the dilemma in- 
creases. A better method to meet the difficulty is needed and is here proposed. 
Let the court, where it considers the staff to be inadequate or where it thinks some 
specialized service would be more useful than the staff can give a particular case, 
make reference of the case to some outside individual or agency. This is done 
both in the Children’s Court of Conciliation and in the Swedish courts. A trans- 
ferral of the case from court to outside agency or from agency back to court before 
the expiration of the time limit should be permitted for good reason. There is, of 
course, an obvious weakness here in that the outside individual or agency may be 
below the desired standard of efficiency and objectivity, but it would at least be 
generally better than the traveling van method or the absence of staff entirely in 
some counties. 

Is it worth while trying to improve the lot of the unhappily married by coun- 
seling or divorce when really needed? There will be those who say no and argue: 
“Let us teach people not to expect romance; just accept marriage as a sort of partner- 
ship with little emotional expectation.” This is thought of as a prophylaxis against 
divorce, which is held to result from wanting to get more happiness out of life than 
we have been getting. Instead of this, let us pursue earnestly the task of healthier, 
happier people. Let us not give up, but build up love and marriage and expect 


much from it, because we give much to it. 


APPENDIX 

It is urgent that the court staffs should function as well as possible from the first, 
especially in view of the scrutiny and prejudice that the pioneer staffs will meet. With 
this in view the remainder of this article will be of more technical interest to the workers 
in these staffs and therefore is added as an appendix. 

In our experience at the American Institute of Family Relations we have found one 
of our great helps is a comprehensive temperament test furnishing a profile of the nine 
traits listed below which we know are significant of success or failure in marriage. 
Work on a revision is in progress, but no other trait that needs to replace the nine 
chosen has been found. One will be added, viz., response bias. 

It is our practice to give the test routinely with a few exceptions. It is given at the 
end of the first hour. It is scored, profiled, and protocoled by clerical help and ready for 
use by the client and counselor for the second hour. The test should be taken on the 
first spouse by himself, also on the same person by the other spouse. The other spouse 
is asked to do the same. This constitutes what we call a “criss-cross.” Where disparity 
is considerable, it is desirable to have it on each by third persons who are likely to know 
the client well and be as objective as may be. 

The test we use is the Johnson Temperament Analysis, chosen because of its values 
given below. Other such tests, with enough suitable traits, which are available are the 
Guilford-Zimmerman Temperament Survey and the Adams-Lepley Personal Audit. 
They should be compared with the Johnson when values for marriage become available 
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for them. This test is published by the California Test Bureau, 5916 Hollywood 
Boulevard, Hollywood 28, California. It should be scored with the weighted stencils, 
and the value norms to be used are those available in a supplement to the Manual 
available from the author. 

Warning is given that the common use of percentiles or standard scores in any per- 
sonality test as if they measured value in all traits is misleading. Value is obtained by 
a ratjo of the frequency for any one raw score from a sample showing high value in 
features desired in percentage of all obtaining that particular raw score (10). In this opera- 
tion the number in the two samples is equal. In this system 1o for any raw score would 
mean that only cases from the high value sample would be found, 5 that there were 
equal numbers, and o that only those from the less valuable sample were found. Three 
(3) would mean that 3/10 were found to be from the more valuable sample. 


VaLues FOR MARRIAGE SUCCESS 





De Sympa-| Sub- | Aggres- | | Self- 
Nervous | pressed | Active | Cordial | thetic | jective sive | Critical | mastery 
\44& | 5O& 84 & 50& | 70& 30-50 | 44 24 & 

Excellent | Down | Down | Up | Up Up Down 


3& Down | 78 & 71& 1 Th 96 & 2& 95 & 
Bad Up Up | Down | Down | Up | Down | Up 


6 & Up 399& | S6& | B3& | 42& | 85& | 642 | 83-94 | 49& | 85% 


Excellent | Down | Down | Up | Up | Up Down | Up 


3&Down! 85& | 73& | 7& 26 & 4& 99 & 5& 93% {1 
Bad Up Up | Down | Down | Down | Up Down | Up 


_ 
a. 
~ 
Y 
= 
- 


*Scores are shown as percentiles 


These results correlate so well with various traits in the Minnesota Multiple Per 
sonality Inventory, although its norms are in term of psychopathic diagnoses, that the 
Johnson test acts as a good screener for the use of the Multiphasic test. If the value 
results in a Johnson Temperament Analysis are: 

or more traits with a value of 1 or worse, 

or more traits with a value of 2 or worse, 

or more traits with a value of 3 or worse, 
then the Multiphasic test should also be given. Giving due consideration also to the 
validity scores in this test one has a partial guide as to whether the case should receive 
the attention of the psychiatrist. These validity scores will also be taken into considera- 
tion in interpreting the Johnson scores when they are available. 

A device which we find a useful supplement to a temperament test is one to help 
discover the causative factors. The temperament analysis is important because of its 
relatively high validity as compared with impressionistic diagnoses in the temperament 
field. But it does not help enough in the hunt for the causative factors. Here we have 
found the items in what we call the Johnson Attitude Inquiry helpful in forming 
hypotheses to be tested by oral questioning. In giving this inquiry the investigator 
marks the items to be discussed further orally with the client. It is not intended to be 
used alone but as a supplement. It will have limited value unless the hypotheses de 
rived from it are adequately tested orally. It is well to have this inquiry done “criss- 
cross” as with the Temperament Analysis. 





Suppressep, Detayep, DaMacinc AND Avoinep Divorces 


JouNson Atritupe Inquiry 
Form E 
A Qualitative Supplement to Temperament Profiles of Self or of Other Person 

It will help the counselor to understand the factors that have contributed to your 
present personality if you will please write something on each of the following topics— 
or on as many as you will. Write fully and give the name data as below and the date 
at the top of the sheet upon which you write. 
Name of person about whom the information applies 
Name of person supplying the information is the same (underline if so) or 


What has he or she done about which he or she is most pleased? 
What does he or she consider his or her best qualities? 

. Has he or she had several intense interests, each of which took up much of his of 
her time and thought for a while? What, at what age, and what course did it take? 

. Did he or she ever have one or more experiences that affected him or her greatly? 
What, and how, and at what age? 

. How did he or she get on with others at school? And later, in his or her work? If 
there was difficulty, why? 
What is the worst blunder, or blunders, he or she has made? What brought it 
about? 

7. Does he or she have inferiority feelings? About what? How did they come about? 

8. During what year of his or her life did the most rapid and important changes in 
his or her personality take place? In what ways and why? 

. Is he or she worried about anything? What, and why? 
What are the outstanding traits of any of his or her relatives, naming the relationships. 

. How have his or her personal relationships to any person been an influence in shaping 
his or her personality? 

. What individuals in history or current affairs, or book or article, have had the most 
influence on him or her? In what way? 

. What individuals in public life or private life, past or present, does he or she especially 
admire or dislike, or wish to be like? Why? 
If he or she is not married, why? If he or she is married, how does, or did, marriage 
affect him or her? 
Under what conditions is he or she most happy? Why? 

. Under what conditions is he or she most unhappy? Why? 

. What is his or her philosophy of life now? Any change in recent years? 

. What does he or she consider the most important two or more reforms in order of 
importance ? 

. With the views or actions of what groups of people does he or she feel the strongest 
agreement and with what the strongest disagreement? Why? 
In a long conversation, what topic or topics is he or she likely to introduce? 

. What is the fault in others about which annoyance is most frequently expressed? 
Describe the qualities of a person whom he or she would most like to be. 


Is there any person or group who is consciously working against him or her in his 


or her opinion? Who and why? 

. Suppose he or she had much leisure time because of a month’s convalescence, what 
would he or she like to do with it? 
If he or she were an artist and were to paint a picture for self-satisfaction, describe 


It. 
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. If he or she were hired to write a story, what plot (briefly stated) would he or she 
most likely use? 

. If he or she inherited ten million dollars tomorrow, what would he or she do because 
of it? 

. Has his or her religion or politics undergone a marked change at any time? When 
and why? 

. Imagine that in a dream a good fairy tells him or her that he or she may have three 
wishes. What would he or she choose? Why? 

. Suppose he or she had the privilege of an hour’s conversation with some noteworthy 
personage dead, alive, or fictional, whom would he or she choose? What would 
he or she ask, or want to know about? 

. What is there about himself or herself that gives him or her the greatest concern? 
Why? 

. What is there about some person (a husband, wife, child, parent, a friend or ac- 
acquaintance) that gives him or her the greatest concern? Why? Which of the re- 
lationships does that person bear to him or her? 

. Does he or she have “ups and downs”? How would you describe them? Do they 
seem to have a rough regularity as to intervals? Or is it brought on by any special 
kind of situation? If so, what kind? 

34. Does he or she have conflicts of momept with any other person or persons? What 
about? With whom most often? What results? What relationship to him or her 
does that person or persons have? 

35. Give a brief history of his or her health. What it its present condition? 

Finish the following sentences and continue the discussion: 

36. The trouble with me is 

37- The trouble with my husband or wife is 

38. The trouble with my child is 

39. The trouble with my acquaintance is 

40. Please add any other material you think would help the counselor to understand how 
he or she has come to have his or her present personality. 


A preliminary manual is available. This Inquiry is not copyrighted as it is desirable 
to revise it further from additional experience. It has been through four revisions so far. 
It is available for copying by anyone or copies can be had from the American Institute of 
Family Relations. 

Mention is made of counseling sheets directed to the improvement of traits, difficulties, 
or situations. Sheets are available from the American Institute of Family Relations, 
582> Sunset Boulevard, Los Angeles 27, California, for the nine traits in the Temperament 
Analysis and other topics listed in a leaflet. Others are added from time to time, some- 
times appearing when issued in the periodical Family Life. As an illustration there is this 
additional sheet supplemental to the regular one on Improving Criticalness. 

JusTIFIABLE CRITICISM 
. The criticism should be sound, 1.¢., if followed up, it would produce worth while im- 
provement. 
_ It should not concern something which is merely a matter of taste. 

It should be so clearly stated as to be understood as meant. 

. It should have a good chance of being acted upon. If it is sure to be rejected, it 
should not be made. 
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should not produce more harm than good. This harm might arise from: 
Badly hurt feelings of the criticized one. 

- A resentment so grave that enough hostility to the critic is produced as to seriously 
impair rapport. 

>. It should not produce such strong inferiority feelings as to discourage efforts 
toward improvement. 

. It should not be something too trivial to risk making a criticism. 

Not given at an inopportune time. 

. Not given in the presence of others (with a few exceptions). 

. Not given at so great a length or over-repeated to the point that the person criticized 
loses the benefit of an earlier gain. 

. The manner and voice should avoid impatience, anger, sarcasm, contempt, shrillness, 
or sharpness, but be kept persuasive and friendly, realizing that one’s traits are not 
for the most part deliberately and freely chosen. 

. The choice of words is of the utmost importance. The words must not be those, 
if possible, in which the basic meaning carries with it offensive side effects. 





Finally, the writer would plead for more marriage counseling directed not solely at 
the unconscious or emotional, all very well in their place, but also to attitudes on an 
intellectual basis. We do not make enough use of philosophy of life, especially with 
the depressed; this applies particularly to the cultivation of objectivity and greater 
emphasis on the ethics of the results of the act, rather than on authoritative codes, or the 
social opinion of one particular group in one place at one time. 

To be more specific there is given here the outline which the writer would be most 
likely to have in mind in a marriage counseling case, recognizing the need for individual 
adaptation and limitations of the time available. 


Ovriine or GENERAL PRocepurE IN MarRIAGE COUNSELING 


First Session, 

1. Start with, “What do you think needs to be changed? Or, if you prefer, you may 
start with something else.” If client is much ill at ease, proceed with some rapport-making 
conversation. Client then talks freely following his own order. The counselor makes at 
least mental note of some obscurities or blocking or omissions to be cleared up later. 
In order to maintain rapport, the counselor does not go to the Rogers extreme of “Um 
Um” and mere reflection and clarification, as this sometimes embarrasses the client and 


rapport is damaged. Some comment is given as a lubricant if needful, such as “Yes, I 
understand that well,” or “I have had a similar experience,” or “Yes, | know the feeling,” 
or “That pleased you, I can see,” or “Yes, that is a common experience.” 


II. Last ro minutes of first session. 
A. Symptomatic therapy started on some one item which seems safe even from this 
limited data, usually some active therapy. 
B. Giving out the test program (temperament inalysis and attitude inquiry). 


C. Some appropriate reading suggested. 


Second Session. 
I. A. “What has occurred to you since your last visit that you think you would like 
to add to your account which you gave last time?” 
B. “What have been the developments since?” 
C. Ask questions to fill in important gaps that have been left. 
D. Where it would be helpful, ask for a written account of a quarrel or some other 


feature 
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E. By this time the profile, reports, oral statements and answers will have per- 
mitted development of some hypotheses of category and origin. Ordinarily the 
hypotheses will be in the following list: 

1, Situational—roughly 10 to 20 per cent. 
a. Inadequate housing. 
b. Inadequate medical care. 
c. Inadequate food or poor food habits. 
d. Inadequate clothing. 
e. Narrow life because of inadequate expenditures for “higher life.” 


difficult in-laws 
f. Housing with others / difficult relatives 
| difficult roomers. 


’ | children 
g- Neighborhood with persons of bad influence on | spouses. 


h. Inter-spouse conflict. 
{sex attitude 
birth control 
(1) Differing in religion as it affects; number of children 
ethical method 
diet and calendar. 
(2) Differing seriously in interests. 
(3) Differing as to socially imposed patterns of action. 
. Personal—roughly 80 to go per cent. 
a. Bodily defects contributing to inferiority feeling or temperament faults. 
b. Capacity to earn living. 

. Infertility. 

. Adequacy as a companion. 

. Amative adequacy. 

. Sexual adequacy. 

. A marked difference in attitudes such as 
(1) Rigidity in one spouse, fluidity in other. 

(2) Conservatism in one spouse, novelty in other. 
(3) Conformity vs. Independence. 

. Similar faulty attitudes in both where extreme. 

i. Interests are weak or the difference in them is great. 

j. Complexes that are disturbing to self or spouse. 

. Temperament (all the temperament traits have significance for marriage 
success although some in only part of their range; most notable are nime 
chosen for the Johnson Temperament Analysis together with rigidity; they 
may be single or in syndromes, neuroses or psychoses). 

. Level of intelligence or difference in intelligence which is effective largely 
in adequacy of ii reris, attitudes, efficiency, etc. 


F. Test the hypotheses tor thes soundness by questioning for the consequences to be 
expected, if the hypothesis i: correct. 


Later Sessions. 
Free opening as in second session 
Events and progress. 
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Proceed with therapy after achieving insights by planning with client a campaign. 
Appropriate therapies are initiated, usually several (see Thorne® list and a supplemental 
list attainable from the American Institute of Family Relations). 


In general the outline is as follows: 
I have this trait. 
In this degree it is too high or low. 
I know what to do to change it. 
I will do it. 


He can carry out the program. 
He is so constituted that such a program will work with him. 


* Frepertck C. THorne, Principtes oF Personaciry Counsecine (1950). 





LET’S GET THE EMBATTLED SPOUSES OUT OF 
THE TRENCHES 


Paut W. ALEXANDER* 


Lawyers are sometimes accused of being unable to see the woods for the trees. 
In my book there are at least a couple of other callings equally or more chargeable 
with this failing. But it is a common human failing, productive of many evils, 
just one of which is the too-frequent miscarriage of justice. 

So, instead of scrutinizing each individual tree, suppose we take a little look at 
the woods, with the prayerful hope that we may then be a little better able to decide 
which of the trees are useful, bear edible fruit, and are a friend to man, and which 


are merely obstacles to be bumped into. 
I 


Forgive me if I remind you that the history of man is largely a history of 
conflict—racial, religious, tribal, national, local, political, personal. You and I have 
just lived through a generation of international conflict; and it looks as if we were 
in for a couple more such generations. And, of course, all of these conflicts are 
generated and nourished in men’s minds. 

One of the greatest living philosophers, Eduard C. Lindeman, professor emeritus 

of philosophy at Columbia, has said :' 
A healthy-minded person is one who knows that he will never be released from conflict. 
Where there is life there is conflict and where there is no conflict there is death. The 
dream of a life minus strains, tensions and conflicts is exactly that, a dream. Health is 
to be found, not in escapes from conflict, but rather in making certain that the conflicts 
which do engage our attention and energies move onward to higher planes. To remain 
for long on the same level of conflict is to deteriorate. War, for example, is a low 
level form of conflict which when prolonged causes deterioration. It is not to be 
supposed that world government so firmly organized as to eliminate war would by that 
token eliminate conflict. It would, however, precipitate conflicts of a higher order. 


It is generally believed that no form of conflict takes more lives, causes more 
suffering, than war. Yet I sometimes wonder. There are infinitely more persons 
than nations. Probably not to the warriors engaging in the international conflicts, 
but perhaps to this vast multitude of persons at home, the personal conflicts loom 
larger than national conflicts, and can and often do cause greater distress and deter: 


oration. 


* Judge, Court of Common Pleas, Division of Domestic Relations and Juvenile Court, Lucas County 
(Toledo), Ohio; Chairman ABA Special Committee on Divorce and Marriage Laws and Family Courts; 
Chairman Interprofessional Commission on Marriage and Divorce Laws; Acting Chairman Legal Section, 
National Conference on Family Life; Past President, National Council of Juvenile Court Judges; Past 
President, National Conference of Juvenile Agencies, 

*Menrat Hyciene ann THE Morar Crisis or Our Time 14 (Hogg Foundation, 1952) 
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In prehistoric times, we are told, these personal conflicts were resolved by fight- 


ing it out, presumably with stones, clubs, and spears. With the beginning of history 
we learn about the institution of judges and courts to settle personal clashes in less 
barbaric fashion. Through the ages it is probable that more and more of these 
personal combatants obtained judicial decision of their disputes—but not all. Would 
you find any significance in the fact that the Anglo-Saxon word for “judgment, de- 
cision,” is our word “ordeal”? 

You are all familiar with the ordeals by poison, fire, boiling water, battle, etc., 
which prevailed in the Dark Ages, so fraught with superstition and misconceived 
reliance on the supernatural. (Incidentally, as a youthful prosecutor of criminal 
cases I used to think wistfully how simple and convenient was the ordeal by water. 
You just threw the accused into the water. If he floated he was guilty. If he sank 
he was innocent. In either event he was sunk as far as the prosecutor was con- 
cerned.) During the Middle Ages these ordeals appear to have fallen into desuetude 
in Europe, though they still persist among some savage tribes elsewhere. In England 
they were abolished under Edward III in the thirteenth century—all except the 
wager of battle. In this form of “trial” the “litigants” fought with batons and 
staves on an enclosed piece of ground before a judge and had to keep at it until 
the stars came out unless one was sooner defeated or killed. As late as 1818 a 
defendant in England demanded and had to be allowed to resolve his personal 
conflict in this manner. Thereupon wager of battle was formally abolished. 

But was battle quite abolished or merely modified in form? The law had 
generously provided that women, priests, old men, the lame, and the blind could 
do battle by champions. Today parties seeking lawful resolution of their personal 
conflicts do battle on an enclosed piece of ground called a court room, before a 
judge, with lawyers as their champions. 

“Do battle?” Sorry, that’s what I said. Federal Judge Jerome Frank, of New 
York City, in his recent book, Courts on Trial, calls a lawsuit a “kind of fight or 
combat.” Supreme Court Justice Bernard Botein, also of New York City, in his 
autobiography just published,* titles his sixth chapter: “Most Trials are Private 
Fights.” Quotations like this could be multiplied indefinitely and I know of no 
trial judge who would dissent. After 15 years and thirty-odd thousand cases of 
embattled spouses seeking to resolve their marital conflicts in the trenches of the 
litigation process, I take no exception. 

And Judge Botein points up the observation of every divorce court judge when 


he says, speaking of domestic relations cases :* 


The usual litigation wounds are chafed raw by the parties” proximity, intervention of 
relatives, emotional strains, and other factors. 

The bitter hatred which the parties hold for each other seems to infect their lawyers. 
The most decorous of lawyers snap and snarl at one another. Lawyers who ordinarily 

? Princeton University Press, 1949. 

*Triat. Jupce (1952) 


* BorEIN, op. cif. supra, at 144-145 





100 Law anp ConTEMPORARY PROBLEMS 


submit very restrained papers drain their vocabularies of vituperation when dictating 
afidavits in a matrimonial action. Attorneys capable of drawing the most subtle dis- 
tinctions see only blacks and whites in such litigation. 


Judge Botein characterizes the “competitive, adversary concept of litigation” as 
“the private fight concept” and “the self-help theory in trials” and says:® 


In these contests the state has been relegated largely to the function of furnishing the 
stadium and the referees; of booking, staging and deciding these civilized fights; and of 
participating, if at all, in nonpartisan fashion. This role might be accepted superficially, 
although not justifiably, in civil litigation, on the ground that the state has no direct 
stake in the result; . . . [But] what about the matrimonial action, in which the custody 
of children, wards of the state, hangs in the balance? 


Lloyd Paul Stryker, of New York, a practical, realistic trial lawyer if there ever 
was one, deems worthy of quotation in the New York County Bar Bulletin this 
observation of Judge Botein:* “I know of no class of decisions rendered in our 
court which have greater importance than those involving the awarding of custody 
of children.” 

It is in the matrimonial, divorce, domestic, children’s cases that the state does 
have a stake and a very real one. It is here, if anywhere, that the truth and the 
whole truth should be revealed, not concealed. And it is here that the “private 
fight concept” of litigation can and usually does wreak its most devastating damage. 
Lawyers as well as laymen are becoming increasingly outspoken in their recogni- 
tion of the defects of our present system of adversary litigation. You have all had 
your own experiences and gathered your own impressions. For the observations 
of one experienced and fearless judge I suggest you read Jerome Frank's Courts on 
Trial. His main thesis is that “trial-court fact-finding is the soft spot in the admin- 
istration of justice.” And Judge Botein titles his fifth chapter: “The Truth Is Not 
Always in a Trial.” In his chapter treating family cases he laments’ that trial 
courts are not equipped to probe such cases, “to investigate homes, reputations, and 
environment,” obtain psychiatric help, etc. In order “to put an end to the pre- 
vailing practice which generally gives the child to the successful party, as a sort of 
prize of war,” he favors current proposals for “trained social investigators and 
psychiatrists” for every court entertaining this jurisdiction. 

The standard juvenile court is so equipped. With its specially trained staff it 
does a highly satisfactory job, with almost a complete absence of adversary pro- 
cedure. The private fight concept is banned. Conflict is resolved peacefully. Now 
“a vital function of a trial court is to resolve conflict peacefully."* Then why 
isn’t it good sense to adopt these proposals in trial courts handling family conflict 
in divorce, separation, and annulment actions? 

"Id. at 96. 

* Id. at 271. 


"Id. at 271 ef seq. 
"Id. at &5 
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II 


The establishment of the World Court and the United Nations was designed to 
raise international conflict to a higher level. In the area of private conflict law 
courts lifted litigants out of the ordeal into the adversary trial. The inauguration 
of chancery proceedings elevated the resolution of certain personal conflicts from 
the rigid common law to a higher order. Only a half century ago, the child in con- 
flict with authority was rescued from the adult criminal court and his multiform 
problems were placed for resolution in the non-adversary, therapeutic or healing 
juvenile court; and that has been hailed as “the greatest single advance in Anglo- 
American jurisprudence since Magna Carta.” No, those are not the words of an 
over-zealous juvenile court judge. They are the words of one whom the American 
Bar Assoctation Journal has characterized as “the pre-eminent legal scholar of the 
world,” Roscoe Pound! 

Why stop there? Why not rescue the embattled spouses as well as their battered 
children (battered emotionally and economically if not physically), why not rescue 
the ailing families of America from their almost certain doom under “the self-help 
theory in trials”? Why not elevate the resolution of their conflicts from the “com- 
petitive, adversary concept of litigation,” from the “private fight concept,” to the 
affirmatively helpful, noncompetitive, therapeutic concept that motivated the estab- 
lishment of the juvenile court?) Why should the child have the benefit of this 
treatment and not his parents? Delinquency and divorce both result from intra- 
family conflict. Commonly the treatment that solves one problem is efficacious for 
the other. 

Did it ever strike you as at least mildly absurd that the law should proclaim its 


interest in the preservation of the family unit and express its desire to see the dis- 


united reunited, and then when the parties go to law for relief the law, instead of 
helping them reunite, forces them to fight each other? Of course, everybody knows 
that in an overwhelming majority of divorce cases the plaintiff only has to do some 
routine shadow-boxing and wage a sham battle against the little man who isn’t 
there. Nevertheless the requirement that the plaintiff charge her spouse publicly 
with sin or crime or both and then bring witnesses to testify openly against him— 
this pitting of one against the other in battle array—is demonstrably not conducive 
to “peaceful resolution of their conflict.”® 


*Dr. John S. Bradway, Duke University Law School, in his famous article, “The Myth of the 
Innocent Spouse” (11 Turane L. Rev. 377, 387, 2&9-390 (1937)) pointed out that litigants “see divorce 
not as a solemn impersonal decree of death for a socially useless fan’ly, but as a battle in which one 
individual victorious spouse gains the night to remarry and perhaps a substantial property settlement. . . . 
The litigation process, devised in a day when the ‘water-tight compartment’ theory of the social scichces 
prevented effective cooperation among neighboring professional groups, serves fairly well to disclose 
symptoms—what the defendant did; it is unable to cope with the real causes. Litigation, a substitute 
for trial by battle, provides an arena in which contending parties can settle claims of right and wrong. 
To employ this crude device, which in a proper case will lead to family dissolution at the request of 
one of the parties, as a means toward the rehabilitation of a domestic unit already shaken by dissension, 
is somewhat like taking a watch to be repaired by a blacksmith. A more sensitive institution is needed 
to deal with what are now legal imponderables. 
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They are in court because they have already had their fill of battling. They've 
argued and threatened and called names until one or both decided they can’t 
take it any longer. So they break up. Then when they get to court the name- 
calling must start all over again. And the fact that so many defendants do not 
defend themselves may not be taken as proof they don’t mind being accused and 
called names. It is not at all uncommon for a defendant to seek a conference with 
the judge to tell him: “I don’t care so much if she gets her divorce, but I ain’t the 
heel she makes me out to be. I never done none of those things she says about me.” 
And when it is explained to him that the law has always supposed it necessary to 
predicate divorce only upon proof of the other spouse’s sin or guilt he turns away 
in angry frustration, no doubt agreeing heartily with Mr. Bumble in Oliver Twist: 
“If the law supposes that, the law is a ass—a idiot.” 

Even if the law had no concern for the preservation of family life it is hard to 
see how it accomplishes anything by intensifying the antagonism that broke the 
family. But when the law, through both opinion-writers and statute-givers, so 
loudly proclaims its interest in the family, it seems to me that if it is sincere it 
should have an equal interest in the spouses and children who comprise the family, 
and must find ways to inhibit this antagonism before it reaches the breaking point, 
or nullify or at least mitigate it after it has passed the breaking point. But in such 
an effort it appears the law will continue to stymie itself as long as it continues to 
make sin or guilt or fault the criterion of divorce. As an observer in the front-line 
trenches (or the foxholes, if you are of a later generation) in the war between 
the spouses, may I be permitted to express the ever-deepening conviction that to 
continue to base divorce upon proof of fault or guilt makes the private fight con- 
cept and the adversary proceeding inescapable, which, in turn, makes the court 
inevitably more of a punitive than a healing agent, and makes almost impossible 
the court’s attempts at preventive justice. This conclusion is born of experience 
sitting contemporaneously in the adversary divorce court and the non-adversary 


juvenile court.'® 


“The initial question for the court in a divorce case should be, not only what the parties want, 
but what is for the best interests of the tamily.” 

And in the same year (Why Pay Alimony’, 32 Itt. L. Rev. 295, 298 n.24 (1937)) Dr. Bradway 
said: “Litigation, the legitimate offspring of trial by battle . . . and with unrestricted murder as a 
distant ancestor . . . produces in the minds of present day litigants a competitive desire to excel as if 
in a sporting contest... . The law in the field of domestic relations deals inevitably with personalities 
as well as with events. It is not well equipped for such a task.” 

And writing in the lowa Law Review in 1943 (Family Dissolution—Limits of the Present Latigious 
Method, 28 lowa L. Rev. 256, 264, 265 (1943)), the same authority said: “Another difficulty lies in 
the contentious character of litigation. By the time a divorce case comes to court, there is enough 
difference of opinion between the parties to satisfy most litigious inidviduals. . . . It would seem that 
the inability of the parties to live together in normal fashion should be sufficiently shocking without 
making the black mark of a crime on the public record of the defendant. But the irritating factors 
do not stop here... . It is, perhaps, impossible of proof, but one may imagine that litigation has a 
hand in barring at least some reconciliations.” {I nominate that last as the understatement of the year 
1943!] 

*°It has therefore been doubly encouraging to me to discover as I went along that others before 
me who are scholars and not mere practitioners have been voicing the same ideas, albeit more eloquently 
For instance, the distinguished Helen Silving, of the University of Vienna, in 1944 pointed out (Dreorce 
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Is it perhaps a little brash for a juvenile court judge to entertain the thought 
that the trial courts (superior, circuit, district, supreme, common pleas, etc.) in 
handling their divorce and domestic relations dockets might profitably condescend 
to take a leaf from the book of the lowly juvenile court? Here’s what Roscoe 
Pound has to say on the subject :"? 


Already there is a movement to substitute healing procedures, devised to save households, 
for the combative proceedings operating to make disruption permanent; and this move- 
ment is the result of experience gained in the juvenile courts and wisely directed activities 
of judges of juvenile courts. Not only in what it has done in its own sphere but in 
indicating to us a larger sphere in which there is much to be done and in showing us 
something of the way to do it, the juvenile court has made lasting contributions to the 
administration of justice. 

Then why shouldn't we substitute the non-adversary, helpful proceeding for the 
combative, harmful litigation process? Because it is too new? Former Juvenile 
Judge Kenneth D. Johnson, now Dean of the New York School of Social Work of 
Columbia University, speaking at the observance of the Golden Tubilee of the Cleve- 
land Juvenile Court, said:’? “The universal acceptance of the belief that people can 
be IN NEED OF HELP without being at fault is a relatively new belief.” Rela- 
tively new, yes, but also becoming relatively universal. 


Ill 


The non-adversary proceeding is already familiar to the legal profession. The pub- 
lic may have the idea that a lawyer must always be serving as an advocate for some- 
body against somebody else. But any lawyer can think of plenty of proceedings 
that are non-adversary, ¢.g., most probate practice, real estate practice, the forming 
and reorganizing of corporations, most contract work, trust work, tax practice, ete. 

Obviously, in such proceedings, even where court process may be invoked, the 
object is not to have the court order somebody to do something or render a judg- 
ment against him. And neither is this the object of a divorce action. It is not an 
order to the defendant to do something.’* It is not a judgment against him, even 
though we carelessly call it that. (For one thing, how could a court render a valid 
judgment against a person without having jurisdiction of that person?) Yet we 
commonly talk—and think—as if divorce were an action in personam instead of an 
operation on a res, a severance of the legal bond created by the state and still in esse 
after the parties have themselves severed the biological, emotional, social, economic 
and other bonds (except, in some faiths, the religious bond). 

Without Fault, 29 Jowa L. Rev. 527, 557 (1944)) that: “The development of modern law is marked 
by a tendency toward restriction of the principle of fault or guilt,” and in concluding, stated: “Nowhere 
is the justification for such a change of attitude more obvious than in the law of divorce. The psychol 


ogy of marriage is less accessible to the judge than that of other domains of the law Agenor Krafft's 
words are well in point: *. . . Is it really believed that spouses who have engaged in litigation, sometimes 


for years, are going to take up their marital relationship because seven federal judges have decided, 


sometimes in a few minutes, that they ought to try again, that it was not proved, ete, 
11 . 
The Challenge of the Juvenile Court, The Juvenile Court Judges Journal, January, 1952, p. 18. 
12-7 ar ’ T . 
The Juvenile Court—A Noble Adventure, The Juvenile Court Judges Journal, July, 1952, Pp. 34 
is 
I speak only of divorce, not of alimony, custody, or other incidental issues. 
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Although we are often told that divorce dissolves a status I have never heard 
anyone remark that divorce dissolves a couple of statuses. Yet so far as I can 


learn, nobody has discovered a satisfactory method of dissolving the status of plain- 
tiff and leaving defendant in statu quo ante bellum. Just how could a court in 
Maine dissolve a status in California anyway? But it could sever the bond which, 
unlike the iron vinculum of the humorous story, is really quite elastic, for it stretches 
from Maine to Calfornia and still unites the parties—legally. And of course Maine 
has jurisdiction over that part of the bond within its borders; and a tie is effectually 
severed whether it be cut at the east or west end, or in the middle. And since 
the action for divorce is not really against the person of the defendant, but operates 
solely upon the res, why does it have to be adversary in form and practice? Does 
it make any more sense for plaintiff to sue the other spouse than it would for her to 
sue the res? Well, it’s always been that way in this country, and to adopt the 
more logical as well as more salutary non-adversary concept would be something 
new. 

Now we lawyers as a class are, as I have said elsewhere,'* peculiarly susceptible 
to neophobia. Maybe that isn’t the word the Greeks had for it, but well they 
might have, for if there’s one area in which, with one possible exception, we stand 
pre-eminent, it is in our dread of something new. This is very easy to understand, 
for we come by our allergy to change through both training and tradition. We 
are taught stare decisis (to stand by the decisions). We would like the law static, 
inflexible, unchanging, so that we could predict with absolute certainty the outcome 
of any controversy, the exact resolution of any conflict. In our zeal for government 
of laws, not men, we would reduce the courts to the status of slot-machines: in would 
go the problem, out would pop the solution. Judges and juries would be mere cogs 
in the machine. There would be no room for error, no human fallibility, eventually 
no humans. The only flaw seems to be that there would be no room for human 
problems either. 

The many proposals to elevate the family conflict level are what the famous 
Philadelphia trial judge, Curtis Bok, would call “not reform, but a worthy exercise 
in discovery and maturity.” They are innovations; but even innovations are 
suspect (and not alone in the legal profession). They may rock the boat, they may 
upset the applecart, the established order. 

To quote philosopher Lindeman again: “I have noticed that in the careers of 
successful men an important factor in their success could be attributed to their 
capacity as innovators, Tey were not ‘Yes-Men.’”'® Do you suppose we lawyer: 
men might be more successful if we were to become a little less the “Yes-Men” of 
the established order (“Yes-Men” not because it works so perfectly, but simply 
because it is established) and a little more the innovators in the matter of resolving 
human conflict ? 


** Alexander, What Is a Family Court, Anyway?, 26 Conn. B. J 243 (Sept. 1952) 
*® LINDEMAN, op. cif. supra note 1, at 16 
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Take the medical profession. They are concerned with bodily ills. In de- 


linquency and divorce we are concerned with behavior ills. The doctors don’t treat 
their ills the same today as they did a few centuries, even a few decades, ago. 
Fancy a doctor smugly asserting: “The accumulated wisdom of the ages has shown 
our present method is the best way to handle these cases, and we refuse to deviate 
from it and we resent any attempt to improve upon it!” 

No, they are not hidebound by tradition; they do not claim they know all that 
needs to be known about the best way to de their job. Almost daily we read of 
near-miracles performed by the medical profession. The doctors succeeded because 
they were innovators. They willingly discarded the methods of yesteryear. The 
old methods may have been time-tested and proven by thousands of cases, but 
nevertheless the doctors have constantly sought better methods and procedures. 
And they have dared to try them out. True, they have embraced new ideas, new 
thinking, with due caution and all necessary safeguards; they have first tested them 
out thoroughly, as rightly they should. The point is, they are not afraid. They 
have not used caution as a cloak for cowardice. 

There are some who hold that the displacement of adversary proceedings in di- 
vorce cases would rule out the lawyer, because of the popular fallacy indicated above 
that the lawyer’s only job is to serve as an advocate for somebody against somebody 
else. Few things could be further from the truth. When the lawyer appears in juve- 
nile court, perhaps originally with the idea of being an advocate, he remains as a col- 
laborator in a non-adversary proceeding. No matter how bellicose or anxious he 
may be when he comes in to earn his fee by “springing” the child in a delinquency 
hearing, he almost invariably remains to work with rather than against the court 
workers and everybody else. Without betraying his client he helps the court de- 
termine the best solution, then “sells” it to his client—after all, he is an officer of the 
court. And he can often do things whica the court itself is incapable of doing, 
because he is personally known to the client and has already gained the client's 
confidence—otherwise why would the client have retained him? This is not a 
starry idealization of what should be. It is a narration of fact, proven by many years 


of experience in the standard juvenile courts of the land. And experience has 


shown that the same results obtain in divorce cases in family courts.'® 

If the private fight concept be abandoned in family cases, what would take its 
place? One short answer is that the juvenile court pattern has already been 
followed to some extent in a few courts and could be adapted to any court. 
To describe it in detail we would kave to inflict upon you another article." Facts 
are investigated with the cooperation of the attorney or attorneys, reported to the 

** See Alexander, supra note 14 

*7 See Alexander, Confessions of a Very Juvenile Judge, in Yearsoox, NArionat Prosarion Assocta 
TION 124 (1941); Of Juvenile Court Justice and Judges, 46 J. Micn. Stare Mepicat Soe'y 1049 
(1947): The Family Court of the Future, 36 |. Am. Jub. Soc’y 38 (1952), reprinted from Yerarsoox. 
or THE Narionat Councit or Juventce Cover Jupces 89 (1951); What ls a Family Court, Anyway? 


supra note 14 
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court and discussed informally, the object being to determine, what ts best for the 
family. 

Obviousiy this opens the door, not to rumor, hearsay, suspicion, etc., but to 
what is called “social evidence,” evidence gathered from varied sources and pro- 


fessions, including opinions of experts when indicated, designed not to convict or 


lead to punishment, but to ameliorate and possibly improve the personalities of 


the parties whether or not they are to continue in the married state. 

It was one of the world’s great lawyers who said: “A perverse temper, and a 
discontented, fretful disposition, wherever they prevail, render any state of life un- 
happy.” He said this a couple of thousand years ago and his name was Cicero. 
Another of the world’s great lawyers, Roscoe Pound, who would have the law 
serve to prevent needless tragedies in the divorce court, has said, somewhat more 
recently: “In effect, what there is in the way of preventive justice . . . is achieved 
not by legal, but by social agencies. It is done, for the most part, not by the agencies 
And as to social evidence, the dean of deans 


of the law, but by the social workers.’ 
on the law of evidence, John H. Wigmore, instead of shaking his head and raising 
melancholy objections, said, 30 years ago: “The great thing is that in the court of 
the next generation, with its staff of social workers, those materials and methods 
will be the main ones and our present technical rules will have gone by the board.”"* 

When such “greats” as these find an idea worth entertaining, who are you and 
I to scoff at it! 


** Quoted by Dean Johnson in The Juvenile Court Judges Journal, July, 1952, p. 33. 
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